
AGENDA ITEM 3 

STATE AND CONSUMER SERVICES AGENCY -Department ofConsumer Affairs EDMUND G. BROWN JR., Governor 

MEDICAL BOARD OF CALIFORNIA 
Executive Office 

''?''" 

ENFORCEMENT COMMITTEE 
Medical Board of California 

Embassy Suites Hotel - San Francisco Airport 
Mendocino/Burlingame Room 

150 Anza Boulevard 
Burlingame, CA 94010 

January 27, 2011 

MINUTES 

;;:riB1>Agenda Item 1 Call t o Order/Roll Call ,-,.,.,..,,, 
The Enforcement Committee of the Medical Board of CalifornJf-~as"'ci~lled to order by~¢gi11ald Low, M.D. 
With due notice having been mailed to all interested parties,itµI{u • ..,..,..,.,i;. called to ord~i{~},~,:05 

. ', >,: 
a.m. 

,;', :,-,-.~. 

Members Present: 
Reginald Low, M.D., Chair 
Sharon Levine, M.D. 
Gerrie Schipske, R.N.P., J.D. 
Frank Zerunyan, J .D. 

Members Absent: 
John Chin, M.D. 
Mary Lynn Moran, M.D. 

Staff Present: 
Susan Cady, EnforcellJ-,. 
Jorge Carreon, M.D., Boar 
Hedy Chang, Board Member 
Silvia Diego, ~\1\P{:J:ld~qJviemb 
Eric Esrailiaii,":M;b:;·:so~cfi},:1:~mber 
Catherin¢Hayes, Probatio1ii1vl@1:1.ger 
Kurt, Heppl~r, Legal Counsel'\(, ·•..... 
Breanne H~111P,!rreys, Licensinl~~hager 
Teri Hunley, Bu§iness Services 1Vlafiager 
Diane Ingram, Iri:f~trnation Syste~tBranch Manager 
Rachel LaSota, Supe~ising Insp~ctor 
Craig Leader, Enforceniehtlnye~tigator 
Sheronnia Little, Infonnatioi{Systems Branch 
Ross Locke, Business Services Office 
Natalie Lowe, Enforceme'tit Analyst 
Armando Melendez, Business Services Office 
Regina Rao, Business Services Office 
Letitia Robinson, Licensing Manager 
Janet Salomonson, M.D., Board Member 
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··· · 

Victor Sandoval, Enforcement Investigator 
Kevin Schunke, Regulations Manager 
Anita Scuri, Department of Consumer Affairs, Supervising Legal Counsel 
Jennifer Simoes, Chief of Legislation 
Laura Sweet, Deputy Chief of Enforcement 
Cheryl Thompson, Executive Assistant 
Renee Threadgill, Chief ofEnforcement 
Linda Whitney, Executive Director 
Curt Worden, Chief of Licensing 
Barbara Y aroslavsky, Board Member 

Members of the Audience: 
Zennie Coughlin, Kaiser Permanente 
Julie D'Angelo Fellmeth, Center for Public Interest Law (CPIL)::f 
Stan Furmanski, Member of the Public 
Dean Grafilo, California Medical Association 
Rehan Sheikh, Member of the Public 

Agenda Item 2 Approval of Minutes 
A. Dr. Levine moved to approve the minutes from the July 29, 1v.me:en:ng; seconded; motion carried. 
B. Dr. Levine moved to approve the minuteii\'fi-E>,:tµ the November meeting; seconded; motion 

carried.. 

Agenda Item 3 Public Comment on Items Ii<>! on t~~(ii~iida 
·There were no public comments. 

. 

· ' ' · · 
. 

·'!il!tHi, (·;/.( /:·/ 
Agenda Item 4 Rev:·· w o r ::~ti:9n Practice Mgp.itor Requirement 
Dr. Low requested that yes and\',.:"': LaSota ofthe':~~obation Unit update the presentation that was 
provided at the Nove - eeti . eluding updates~b::rsed on feedback provided by committee members 
at that meeting. 

Ms. Hayes R,.,, - nit and the practice monitor requirement, including a 
Power Po 

• 
-· 
i',:1::Y 
:t presentat10n.

•

•! 

Curr@ii : \ e are 186 probati · ,...,p,,~ who ar., ,, equired to have a practice monitor. This condition requires that 
the probation · y and p 'a practfce monitor within 30 calendar days from the effective date of their 
Decision. The onit be someone who has no prior or current, business or personal relationship 
with the probatio e ent was designed to ensure that the monitor could provide fair and unbiased 
reports to the Board. act( i .· onitors are "reimbursed" by the probationer for any costs associated with 
acting as a monitor and· , calJy 

.<{i-f<\i' 

·L 
range from $100 to $600 per hour. 

Once the probationer has11 entified a potential practice monitor, the Probation Unit Inspector reviews the 
physician's background, including any complaint or disciplinary history with the Board and his/her 
qualifications. If approved, the Inspector will provide the monitor with copies of the accusation and decision, a 
brief overview of the Board's expectations and a monitoring plan. 

•The monitor is expected to visit the probationer's practice location at least once a month. During the visit, the 
monitor randomly selects 10% of the probationer's charts to review. The objective of the chart review is to 
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allow the monitor to make an assessment as to whether the probationer is practicing "within the standard of 
care." A quarterly report is prepared by the monitor to confirm that the reviews have taken place and identify 
any deficiencies noted during the chart review. The practice monitor does not provide any on-site or direct 
supervision of the probationer. 

A concern identified with the current system is that it is often difficult to find a practice monitor with no prior 
relationship with the probationer. 

At the November 2010 meeting, concern raised by practice monitors regarding the liability they might be 
assuming by agreeing to serve as a practice monitor, was discussed. The committee members felt that 
additional options should be explored to provide immunity to the practice monitors. Staff discussed the 
possibility ofpursuing legislation to establish in statute immunity or protection similar to what is currently 
provided to the Board's medical experts. However, after discussign";\Yithi~taff courisefthe Probation Unit is 
looking into developing a "waiver" which would be an agreem~nt\b'etW~en the parties'aI1.d:Would be signed by 
the probationer and considered to be a part of the monitoringpla:n. Staffhave reviewed matetjals from the UC 
San Diego Physician Enhancement Program (PEP) and foun4'tl:rnt it utilized a Consent and Release of 
Information form that contains the following language "By'~y,s'ignature, lagree to hold harmleSs the Regents 
of the University of California, its officers, agents and employeesfrom.anfliabilityresulting from or arising in 
connection with this agreement." This same type oflanguage couldlJe:executed into a monitoring agreement 
and plan. ·· ···· · 

,,' '\., 

Another concern staff is reviewing is whether a i~µdQgi:'\~yi_ew of appro~ii.trc1.t~JyjD% of a probationer's charts 
is sufficient to determine if the probationer is proviqjng"~pp't'9ptj1:1;te care. .; . . . 

A practice monitor performing chart review may not b'~ appfdpriate,i11.dise~'involving substance abuse or 
sexual misconduct. Staff is c;Q,tl,§,, ·,,i,,::g,,whether the us'~ ofa "worksit~ih~nitor" would be more appropriate 
than a practice monitor. T 

,j1j• 1 ' i> ,:\"Th s.--·.-. ,,.··
1 ?'works ~i~rnitor" is a concept that was used by the Diversion Program and is 

another physician or h .re profes§f~nal would have"{ace-to-face contact with the probationer in the work 
environment. The De Cons er Affairs has developed criteria for the monitoring, reporting, and 
the qualifications nee ''"'"1r",1-" ·· · .r,.in its Senate Bill 1441 uniform standards. Should this be 

Hl~;;,;:\w,·i:,,- ' .-,~+
considered s woul'Qlgg~ 

'•'i:;., ,, 
,,!15e made to the Board's Disciplinary Guidelines. 

Staff revie,;, ed backgrou :'.,9,pnatio ' . ePetitions to Revoke Probation filed over the past two years and 
· actions had bee~!i~l:~cl. 

,,<.,i,•.,,,): 
Ten· .. 

,,ss;./,,j,,1;, 
'~µ~~tions and/or petitions to revoke probation were filed charging 

.e; in 7 of the 1 ()'i~~s,~s, the p~§'.o'ationer was required to have a practice monitor. In reviewing 
the reports '9,:; e practice mon~~~ts, all in'.dicated that the care being provided by the probationer was "within 
the standard" o n their chart~ffiifiew. Staff is concerned that consumers may not be adequately protected 

urrent fo '·';':Ji 

Ms. LaSota presented t ill": cations being considered by the Probation Unit to enhance and improve the 
practice monitor conditi 

Currently, the only approved option is the Physician Enhancement Program also known as PEP through UC San 
Diego. The program focuses on developing a mentoring relationship with the probationer by using faculty 
members as practice monitors. PEP staff chooses the monitor from a pool of university faculty. The PEP 
monitor is provided with formal training, an extensive training manual, and a structured checklist of items to 
review during the site visit with the probationer. The reports are returned to staff at PEP for review prior to 
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w,.. 

being forwarded to the Board. If any deficiencies are noted in the probationer's practice, improvement plans 
are formulated and provided to the probationer and the Board. 

Several options were presented at the November 2010 meeting that staffbelieved might strengthen the 
performance of the practice monitors. These options were to exclusively use the Physician Enhancement 
Program (PEP), which omits the allowance of a physician selecting their monitor; have the Board develop a 
pool of practice monitors, who have been approved and trained by the Board; use the current system, but require 
mandatory training; or use the current system and develop more structured requireITients. At that meeting, staff · 
was asked to outline staff resources and cost projections which may be neededto implement the options that 
were proposed. · · 

The PEP program is currently approved by the Board as an alternativetcfidentifyir1gat1d nominating a practice 
monitor. This alternative can be expensive for the probationer; however,4he prograniis.well developed and 
provides the best example of a mentoring program. :L 

Other options were provided for Committee review: 

Rather than relying on the probationer to find a physician willi11fto act.as a. practice monitor, stiffhas 
considered the option of developing and maintaining a pool of physi.da:ris to provide this service, which the 
probationer would select :from. Staff envisions cleveloping a training program and material similar to the 
program that is currently in place with the Experf:R;eviewer Program. Whil,9)his option incorporates the best 
practices :from the available options, this model will'aJSol>e,!he most laboi-ii-+tep~i;y:e to develop and implement, 
as it will require a large investment of staff resourc~.s and'ti~et>. · ·· "' 

Resources will be needed to develo training materiJ{ancI.d~te~iriciiB¢•:m~t~od of training (such as: classroom 
instruction; web-based traini¼t. ''"';Ji!~: _-paced revieicf:ftbaterials); 4~Velop selection criteria for practice 
monitors and develop recn:ii:tffient st'ra1 · es to attract physicians willing to serve in this capacity; advertise and 
attempt to id~ntify ph1,';~i?,i.: ri:. ·~ a vari f practice s~e2{°aI,tie~located t?1"ougho:Ut the st~te; provide training 
and ~ake tra~ned phys1c1 :mr:M~s av le to probat10ners/W-i.th a practice momtor reqmrement; and, to assess 
practice momtor's performance{' 

! 
· ack. 

", 

Another 0P,J he Boar \__ _ ut add a requirement that practice mo~i~ors are trained 
before the~iican 

1 

be used. · . ,ould r •.~ the use of current staff resources to develop a trammg program for 
the pr!'l,¢~i!¢~1.monitors and de . :.;..J1:1e the · 

<1;:.,,l<»i,;:.;,,,;,t, L,,Jl)<!i'.+i 
6~~~4,

':li'.l''!).<,1
;of training. Training material would need to be produced and 

distributedlif@lil:l.PProximately l 8q?eX,,isting pr~ptice monitors. Staff would need to track the proposed practice 
monitors 

'l ;,,.q,r,;'i J<;::!hi!i J,il 

to ·eriS,Ulie they complete:itne training. A system would need to be developed to follow-up on those who 
have not compt~j~;', he training ai~/Jpossi?lY terminating the monit?r for faili~~ to complet~ the training. 
Lastly, an assessm the pract' · momtor's performance followmg the trammg along with feedback would 
need to be provided t ' 

ti~: .,,,,,::":.. 

eting, the Probation Unit staff identified several areas within the current process 
that could be strengthene&and improved internally. Staff will be augmenting the instructional material and the 
orientation given to the practice monitors to provide a better explanation of their role and the Board's 
expectation of the type of reviews to be performed. Instead of allowing the practice monitor to submit a report 
that is :free-form text, a standardized report format will be given to the practice monitor to use when preparing 
their quarterly report, to ensure a more thorough review with the probationer. 
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Staff will augment the orientation with the practice monitor, where the inspector prepares a monitoring plan that 
is specific for each probationer, and will take into account the areas of concern identified in the disciplinary 
action. In addition, staff is developing a checklist of items for the practice monitor that must be reviewed with 
the probationer during each quarterly visit. Staff is anticipating that these changes will provide more structure 
and better direction for practice monitors. 

A letter received from a physician who had recently completed probation was shared with the Committee. The 
letter was addressed to an Inspector in the Probation Unit and stated: 

"I thought I might share with you my feelings about the process over ihepast few years. All of 
the Medical Board's mandated requirements were certainly beneficialto fue,'. And the sessions 
with "Dr. X" (name removed for confidentiality purposes) in paiii,6ular wei:e)n,ost enlightening, 
clearly necessary and insightful. · · · \ · '\ 

In addition I'd like to add that the practice monitor ses~i6~s with"Dr. X" were eJp6dially helpful 
and beneficial. For the past 40 years I have been ip{~blo practice in the inner-city w1'i4alarge 
case load of severely mentally ill patients. The pritcfrc(fuonitor sessi~:ms with "Dr. X" l,tought 
my long time isolation to light, and provided for a mucJ:r,needed,excliahge of ideas in the real
time, day-to-day treatment of severely ill patients. "Dr. X's?irisight and recommendations for 
individual patient care, updated theoretic~! developments andtreii.tment goals proved extremely 
helpful. . . . 

'•,••,?}~;•"••:~ 

I can't speak for other practitioners in othe~.J;J1~di6lt(Ui~piplines who Jt~Jirf' solo practice. But if 
my experience is any example, being isolatecl.,and ov~~li~¥'n~dhas ,tdbe a universal experience. 
Having the opportunity and benefit of "Dr. X's?.'. expetiise'aricfggrgahce certainly helped relieve 
the pressure and offer d much needeclperspective on:1fatient care. 

i :~ ;, 

And in that resP:~ dly consented~obe available in the future should I have a 
further need fof' the • 

practice monitoring relationship to ensure successful 

Dr. LeYti!,.,,,,1;,, anked staff for , .,:;;}1oroug 11..::.::9:;~fganized presentation and asked if the move to electronic 
qlk>«it!?l;ijii]h,, rn),;,,,,,i•:,, ·-:>n\:•1!-,,

healtn rec,:·· · as created comp]i,~~tions, in'l~enns of chart review, for practice monitors. Ms. Hayes and Ms. 
LaSota resp """i'•":,,that this issue'1ia' 1 ot be~h communicated by practice monitors. Dr. Levine also inquired 
how a practitidrt::di:!i' n indemnify actice monitor from liability, based on something the probationer does to a 
patient. Mr. Hep , ·, sponded t.:..., · the liability was based on the practice monitor reporting information to the 
Board, not the practl ·.. ·tor,', ~!Jfbview of the probationers' charts. Dr. Levine also inquired how often a 

1 
probationer elects to us Jl~ysician Enhancement Program through UC San Diego. Ms. Lasota responded 
that approximately one o · ,.i~e probationers will opt to use this program and that the cost is approximately 
$5,000 to $6,000 per quart r. 

Mr. Zerunyan inquired to the extension ofliability coverage when a practice monitor fails to recognize an 
obvious mistake in a probationer's chart during review. Mr. Heppler responded that the core issue currently 
being addressed was the practice monitors failure to report general concerns to the Board, not the practice 
monitors review of the probationers' charts. 
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Dr. Low inquired as to the "shield'' that is available for Expert Reviewers. Mr. Heppler responded that expert 
reviewers have a Civil Liability shielding that is in statute. Ms. Scuri stated that the difference between the 
expert reviewers and the practice monitors is that the expert reviewers are directly providing services related to 
the Board's core function of enforcement, and benefit the state; whereas the practice monitor is in a private 
relationship with the probationer. There are different liability types that would need to be reviewed as there 
could be issues with extending liability to individuals whom the Board is not selecting. 

--' 
Ms. Schipske stated that the difference between an expert reviewer and a practice-f,nonitor is that expert 
reviewers are contracted by the Board, where as the practice monitor is in contr~ctwitfrthe probationer. Ms. 
Schipske suggested the Board craft a statute acknowledging the role of the pfachce monitor which indicates that 
the practice monitor is not employed by the Board. Ms. Schipske also stated that there could be a conflict of 
interest as the practice monitor is paid for by the probationer. Ms. Scliipske requested that past and present 
practice monitors be surveyed to obtain information on their conc~~s witµ the curreQ.tsystem.· Ms. Hayes 
responded that an extensive survey was previously performed arrcf!that"staff is looking;i11t0Jloing this again. 

,/:>·;?· '•;~-·,· ,::•, ,, 

Dr. Low stated that there is no question that the practice mohit~r is a very important functi6n}6r consumer 
protection, but that there is an inherent possibility for co:fi.flictso.finterest·Di:- Low felt that the.icl~a of creating 
a pool of available monitors is the best option as the Board wolil<:ltllep p¢able'to have set standards and 
guidelines. Dr. Low also suggested looking into obtaining a malpfacti9eliability coverage that would protect 
the monitors, possibly being funded by the probationers. Dr. Low indi_cited that at the next meeting staff should 
provide available options and the liabilities of eacli~. 
Mr. Zerunyan agreed that the idea of creating a pcMl,of"ti\iailillJJe ~hysicians tl:i'~dt'as practice monitors would be 
an acceptable option; however, as this would createapotherl,eveldlint~mal. administrative service, it could be 
problematic and expensive. · · · · · · · · · 

•Ms. Whitney stated th ects of contr~¢ting law, ancf by directing staff to present additional 
information at the ne e able to provi~e the pros and cons; the different aspects that would 
affect state service; th necessary; as weit;as other options that have not been pursued. 

,,·,,·.; 
·'·' .'J 

Dr. Levine .,:,,,'ilf~ one of two ways: the first in which the relationship 
remains · nd where relationship remains with the Board. Ms. Whitney 
respo ·· ,ared to .,,~H~ss these issues at the next meeting. 

. : ··,:n1ijijii(ii;!!iHml' . 
Julie1

/ • Jo Fellmeth, Cente. PublicJiiferest Law (CPIL), stated that she applauds the Board for 
reviewing tlii!n;!:,1,, cess, as the Bo' has ndfhad strict enough standards for patient protection, when it comes to 
the practice mo.. Ms. Fellmeth mentioned that the difference between a practice monitor 
and a worksite md, sed in the diversion program) was that there were no set standards or 
criteria in place for t · sit~, :,::: 1 onitor, and that diversion participants could designate whomever they chose. 
Ms. F ellmeth ~tated tha \H:H!l~:#~artment ?f Cons:umer Affairs, through its work to ~mplement Senate Bill 14~1, . 
has created stnngent stand~a's for works1te momtors, and suggested the Board review these standards and bnng 
back to future meetings fo~_F'ciiscussion. Ms. Fellmeth opined that the practice monitor is suitable for certain 
kinds ofviolations such as billing and record keeping issues; however, other types, such as substance abuse and 
sexual misconduct would not benefit from the practice monitor requirement. Ms. Fellmeth suggested separating 
the types of violations and insuring that the practice monitor has adequate training in order to evaluate the 
specific types of violations. 
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Ms. Schipske inquired as to what type of background investigation is performed when a physician applies to be 
a practice monitor. Ms. Hayes responded that when a physician submits an application to act as a practice 
monitor, a review is performed at the Board, including a review of any disciplinary or adverse actions on the 
physician's record, and an interview with the applicant. A brief synopsis is then provided to the Supervising 
Inspector to determine if the applicant meets the Board's criteria. Ms. Hayes advised there may be flaws within 
the system, such as when a relationship is not disclosed. 

Agenda Item 5 Update on Expert Reviewer Training Progress ,< . 
Ms. Sweet provided an update of the Expert Reviewer Training stating that th~:prOgramwas progressing well. 
Ms. Sweet indicated that one of the major challenges has been to find a sarripie;case that would be suitable for 
training and was pleased to report that a case had been selected. All trainirtg materi.al has been completed is 
awaiting conversion to an electronic format. Future tasks include settirigJhe trainiI1g date, and notifying 
attendees. The training is anticipated to take place in the fall of ~9'.~;,k>, " · ., ;J: 
Dr. Low inquired if there will be a requirement for the curre1,1t:6~pert reviewers to parti~iparn~in the training. 
Ms. Sweet indicated that current and future expert review~r$vyi.11 be requir:~d to participate. · 

Dr. Low provided a brief overview stating that this training progl"Itinwas:b~iiig:created to provide standardized 
training for all experts throughout the state. · ·. · · 

Mr. Zerunyan suggested that the training sessid~~p~,i:~corded and be Iri1dfl:lyailable online to allow experts 
throughout the state to review the training electroru.c~m\1;;;,i">,

~-, i' ·_,,-,_;·_:-~,.-:·; .. -

There were no public comments. 

,,c,1i:;;:!jl<\p,,. 

Agenda Item 6 Revie, ,!j;~f:f!]~~~~g 
1

Modules \. :,· 
Ms. Threadgill referenced · ''"Ideas!!tf~iij:nforcement Pt9E,Vam Training Modules .in Priority Order" chart that 
had been created when J ' orceme bmmittee 

I 
begartjasking committee members if the Enforcement 

Program was moving iht . direct in presenting th~I~g:tiunittee with training information during the 
meetings. Ms. Threadgill ask bers to revi~w the chart provided which outlined the planned 
training session dvise i different approach should be taken; or if they would 
like the sess · · a diffi 

as great'' .::;:.!lr~c1t>mmended pursuing future training. Mr. Zerunyan would like 
to see . 

'iJ' 
. 

,ii 
Jtl 

l, 
enforcements 

sJr,q·:l,!l 
, )ics whid~;:provide 

'.s,,' 
an A-Z type review of the current internal enforcement 

processes; ih~.µ'ding timeframes ~gtproceclures for each step. Regarding Vertical Enforcement, while some 
progress hasb~e. . ted, as a whcit~:!~here has not been much ..Providing additional statistics of the internal 
processes will allo · nore thoro~~ review of the process and identify any outliers. Ms. Threadgill stated that 
the data can be mad· · able an;ci further discussion will need to take place to determine what information 
shall be provided. / 

Regarding the review of training modules, Dr. Low felt that Board members would benefit from a brief 
executive summary of the Board's enforcement program, verses the breakdown of each module, as this would 
be too time consuming. 

There were no public comments. 

Agenda Item 7 Agenda Items for May 5-6, 2011 Meeting in Los Angeles, CA 

.im 
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Dr. Low requested that the following items be included on the May 2011 agenda: 
• Presentation of an Overview ofEnforcement Programs, Components and Processes 
• Progress Report ofExpert Reviewer Training 

There were no public comments 

Agenda Item 8 Adjournment 
There being no further business, the meeting was adjourned at 10:01 a.m. 
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