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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: - AB 1127
Author: Brownley
Bill Date: ‘ April 4, 2011, amended
Subject: Physicians and Surgeons: Unprofessional Conduct
Sponsor: Medical Board of California '

Position: Sponsor/Support

STATUS OF BILL:

This bill is currently in Assembly Appropriations Committee

DESCRIPTION OF CURRENT LEGISLATION:

This bill would make it a violation of unprofessional conduct for a physician and
surgeon who is the subject of an investigation by the Medical Board of California (the
Board) to repeatedly fail, absent good cause, to attend and participate in an interview
scheduled by mutual agreement of the physician and surgeon and the Board.

ANALYSIS:

This bill is sponsored by the Board. Currently, when the Board receives a
complaint from a consumer, the Board must interview the physician to either close the
case, Or move forward with disciplinary action. The Board is having documented delays .
in investigations due to physicians intentionally not showing up for their physician
interviews. Out of the total 3,568 cases opened over the last three year, 338 cases, or
9.5%, have required subpoenas to be issued for the purpose of requiring a subject
physician to appear at a physician mterview with the Board. This has resulted in case
delays anywhere from 60 days to over a year.

In 2005, the board’s enforcement program monitor released the final repoft that
found, among other things, that the Board’s case processing times were high and cited
delays in physician interviews as a contributing factor. This bill will address this issue
and is supported by the Center for Public Interest Law for this reason. Further, many
other healing arts boards are in the process of putting this requirement in regulations as
part of the Consumer Protection Enforcement Initiative.

The Board decided to sponsor this bill because it believes that it will help to
. expedite the closure of disciplinary cases and significantly reduce case delays by
providing an incentive for physicians to attend and participate in physician interviews.

This bill was recently amended to address concerns raised by the Cahforma
Medical Association, and they are now Neutral on the bill.



SUPPORT:

OPPOSITION:

FISCAL:

POSITION:

" Medical Board of California (Sponsor)

Center for Public Interest Law

None on file

' None

Sponsor/Support

April 12, 2011



X
b

AMENDED IN ASSEMBLY APRIL 4, 2011

CALIFORNIA LEGISLATURE—2011—-12 REGULAR SESSIOi\T

ASSEMBLY BILL ' No. 1127

Introduced by Assembly Member Brownley

February 18, 2011

An act to amend Section 2234 of the Business and Professions Code,
relating to medicine.

LEGISLATIVE COUNSEL’S DIGEST

AB 1127, as amended, Brownley. Physmlans and surgeons:
unprofessional conduct.

Existing law, the Medical Practice Act, prov1des for the licensure and
regulation of physicians and surgeons by the Medical Board of
California. Existing law requires the board to take action against any
licensee who is charged with unprofessional conduct and describes acts
constituting unprofessional conduct. Existing law makes a violation of
that provision a crime.
~ This bill Would p10V1de that mlprofessmnal conduct also 1ncludes~

ﬂ&e—boaté the repeated fazlure e‘ccepz‘ for good cause, by a certzﬁcate
holder who is the subject of a board investigation, to attend and
participate in an interview scheduled by the mutual agreement of the
certificate holder and the board.

By changing the definition of a crime, the bill would impose a

- state-mandated local program.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.
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the implementation of the pr 0posed registration p1 ogram described
in Section 2052.5.

b H ?

(h) The repeated failure by a certificate holder, in the absence
of good cause, to attend and participate in an interview scheduled
by the mutual agreement of the certificate holder and the board.
This subdivision shall only apply to a certificate holder who is the
subject of an investigation by the board.

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article XIIIB of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Sectlon 6 of Art1cle XIIB of the California
Constitution.
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MEDICAL BOARD OF CALIFORNIA
Executive Office

April 6,2011

The Honorable Mary Hayashi, Chair

Assembly Business, Professions and Consumer Protection Committee
State Capitol, Room 3013

Sacramento, CA 95814

Re.: AB 1127 (Brownley) — Sponsor/Support Position -
Dear Assembly Member Hayashi:

As sponsors of AB 1127, the Medical Board of California- (Board) is pleased to support this legislation, and fo
assist in any way we can to secure its passage into law.

This bill would require physicians to cooperate with the Board by participating in physician interviews with the
Board for disciplinary investigations. As amended, this bill would make the repeated failure to attend and
participate in an interview scheduled by mutual agreement of the physician and the Board, absent good cause, a
violation of unprofessional conduct. This bill specifies that it only applies to physicians that are the subject of
the investigation.

The Board believes that this bill will help to expedite the closure of disciplinary cases by providing an incentive
for physicians to cooperate and participate in physician interviews. When the Board receives a complaint, the.
Board must interview the physician to either close the case, or move forward with disciplinary action. The
Board is having documented delays in investigations due to physicians intentionally not showing up.-for their
physician interviews. Out of the total 3,568 cases opened over the last three years, 338 cases have required
subpoenas to be issued for the purpose of requiring a subject physician to appear at a physician interview with
the Medical Board, which equates to 9.5% of the total cases. This has related in case delays anywhere from 60
days to over a year. The Medical Board believes that this bill will significantly reduce the delays that result
from a physician failing to cooperate with the Board by not participating in the physician interview.

Thank you for your support and for the assistance of your staff. Please contact me or Jenmnifer Simoes at (916)
263-2389 if you need additional information or assistance with this bill.

| Sincerely,

Linda K. Whitney
Executive Director

cc! Assembly-Member Brownley

2005 Evergreen Street, Suite 1200, Sacramento, CA 95815-2389 " (916) 263-2389  Fax (916) 263-2387 - www.mbc.ca.gov.
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University
o San Diego

April 6, 2011

The Honorable Julia Brownley Fax: (916) 319-2141
State Capitol, Room 2163 .
Sacramento, CA 95814

re: AB 1127 (Brownley) — SUPPORT
Dear Assemblymember Brownley:

The Center for Public Interest Law (CPIL) supports AB 1127 (Brownley), which would
require physicians whose conduct is being investigated by the Medical Board of California (MBC)
to cooperate in those investigations by attending and participating in interviews with Board
investigators, and would make repeated failure to cooperate grounds for disciplinary action.

CPIL is anonprofit, nonpartisan academic and advocacy organization based at the University
of San Diego School of Law. For 30 years, CPIL has studied occupational licensing and monitored
California agencies that regulate business, professions, and trades, including the Medical Board of
California (MBC) and other Department of Consumer Affairs (DCA) health care boards. CPIL’s
expertise has long been relied upon by the Legislature, the executive branch, and the courts where
the regulation of licensed professions is concerned. For example, after numerous reports of problems
at MBC’s enforcement program were published in 2002, the DCA Director appoinied me to the

position of MBC Enforcement Monitor. Over atwo-year period, I directed an in-depth investigation -

and review of MBC’s enforcement and diversion programs. Two major pieces-of reform legislation
(SB 231 in 2005 and SB 1438 in 2006) were enacted, mirroring many of our recommendations.

~ AB 1127 would also implement a recommendation that we made as Enforcement Monitor.
Specifically, we looked at the many steps of MBC’s enforcement process and the average time each
step consumes. While many physicians who are under investigation voluntarily consent to be
interviewed by MBC investigators, some refuse (and/or initially consent but then cancel) — thus
requiring the Board to obtain and issue an investigational subpoena. The bottom line is that
physician refusal to cooperate with an interview request adds significantly to the already-excessive
case processing time at the Medical Board — thus extending the cloud over the physician’shead and

. potentially exposing patients to dangerous physicians. In Recommendation #24, we suggested that

MBC “develop and enforce a consistent new policy on physician interviews. Physician interviews
should proceed in a prompt and orderly sequence of requests, subpoenas, and enforcement, as

Center for Public Interest Law R Children’s Advocacy Institute B Energy Policy Initiatives Center
5998 Alcald Park, San Diego, CA 92110-2492 B Phone: (619) 260-4806 W Fax: {(619) 260-4753
717 K Srreet, Suite 509, Sacramento, CA 95814-3408 M Phone: (916} 444-3875 M Fax: (916) 444-6611
www.cpil.org B www.caichildlaworg ® www.sandiego.edufepic
Reply o 0 San Diego [ Sacramento


www.cpil.org

needed. ... “[CJooperation with this subject interview policy could be addressed in a clarified
statutory duty of licensees to cooperate with MBC disciplinary inquiries, analogous to the
obligation imposed on attorneys by Business and Professions Code section 6068(i).”'

As we noted in our Enforcement Monitor report, lawyers are subject to a “cooperation”
requirement concerning State Bar disciplinaty investigations, and have been since 1985. Articulation
of a similar requirement for physicians is appropriate and may in fact lead to earlier closure of the
matter. As we stated in our report, “a policy of early and adequate subject interviews, firmly and
consistently enforced by subpoena as necessary, speeds the investigative process and promotes
prompt decisionmaking, which is ultimately in the interests of all parties.” -

We also note that AB 1127 has been narrowly drafted to encompass only a “repeated failure,
... in the absence of good cause” as grounds for disciplinary action. This careful drafting should
subject to disciplinary action only physicians who are demonstrably refusing to cooperate with a
good faith investigation by their regulatory board — something that the Legislature should not
countenance.

CPIL supports AB 1127 (Brownley), and urges your AYE vote.
Sincerely,
” ?/}2/% WM 2
ulianne D’ Angelo Fellmeth
Administrative Director
Center for Public Interest Law

Former MBC Enforcement Monitor

cc: Honorable Mary Hayashi, Chair, and Members
Assembly Committee on Business, Professions and Consumer Protection

Ross Warren, Chief Consultant, Assembly Committee on Business, Professions and
Consumer Protection

! Julianne D’ Angelo Fellmeth and Thomas A. Papageorge, Initial Report of the Medical
Board of California Enforcement Program Monitor (Nov. 1, 2004) at 150.

2 Id. at 143.






MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 1267
Author: Halderman
Bill Date: April 12,2011, amended
Subject: Physicians and Surgeons: Certificate
Sponsor: Medical Board of California

Position: Sponsor/Support

STATUS OF BILL:

This bill is currently in Assembly Appropriations Committee

DESCRIPTION OF CURRENT LEGISLATION:

This bill would authorize the Medical Board of California (the Board) to
automatically place a physician’s license on inactive status when a physician is
incarcerated after the conviction of a misdemeanor for the period of incarceration. This
bill would allow the Board to disclose the reason for the inactive status on the Board’s
Internet Web site. '

ANALYSIS:

This bill is sponsored by the Board. Existing law, Business and Profession Code
Section 2236.1, authorizes the Board to automatically suspend the license of a physician |
incarcerated for a felony. An automatic suspension is a disciplinary action that goes on
the physician’s license and is reported to the National Practitioner’s Data Bank.
Currently, the Board finds out when a physician is incarcerated because information is
obtained from DOJ on arrests, and staff tracks the trial and the sentencing. The physician
is also required to let us know when they are convicted. -

- After meeting with CMA on this bill and working with them on amendments, it
was suggested that instead of an automatic suspension, that the license be put on inactive
status. This achieves the same goal; the physician is not allowed to practice medicine
while incarcerated. The difference from the original concept is that this is not a
disciplinary action and does not negatively affect the physician’s licensing record. This
would be an internal action that changes the license status to inactive while the physician
is incarcerated. The bill would still require disclosure on the Board’s Internet Web site

for the public, the fact that the physician is incarcerated would be disclosed.

" When the physician is released from incarceration, even if the Board’s
investigation is not complete, the license would no longer be on inactive status and the
notice of incarceration would be removed from the Board’s Web site. The process for the
Board to find out when a physician is released from incarceration for felonies now is that

* the physician’s attorney lets the Attorney General’s (AG) office know, ‘and the AG’s

1



office lets Board staff know. The same process would take place for misdemeanor
incarcerations and the Medical Board would be able to change the status back internally
in a short amount of time after notification (five or less working days).

The Medical Board of California fundamentally believes that physicians should
not be practicing medicine while incarcerated. Currently, there is nothing prohibiting
physicians incarcerated for misdemeanors from practicing medicine while incarcerated.
This bill will protect consumers in California by not allowing incarcerated physicians to
practice medicine and allowing for greater transparency by providing this information on
Board’s Internet Web site. Consumers have a right to know if their physician is
incarcerated and physicians shou'ld cease practicing medicine until they are released from
incarceration. This is an interim measure and would only be effective for the period of
incarceration; the Board would still go through its normal enforcement process related to

- the investigation of the misdemeanor conviction.

The California Medical Association (CMA) is Opposed to this bill unless it is
amended to take out the provisions that allow for public disclosure on the Board’s
Internet Web site.

SUPPORT: Medical Board of California (Sponsor)

OPPOSITION: CMA (unless amended)

FISCAL: None

POSITION: Sponsor/Support

April 26,2011



AMENDED IN ASSEMBLY APRIL 12,2011

CALIFORNIA LEGISLATURE—2011-12 REGULAR SESSION

ASSEMBLY BILL No. 1267

Introduced by Assembly Member Halderman

February 18, 2011

An act toamend-Seetion2236-1-of add .S'ecz‘zon 2236.2 to the Busmess

and Professions Code, relating to medicine.

LEGISLATIVE COUNSEL’S DIGEST

AB 1267, as amended, Halderman. Physicians and surgeons:
certificate.

Existing law, the Medical Practice Act, provides for the licensure and
regulation of physicians and surgeons by the Medical Board of
California. Existing law requires that a physician and surgeon’s
certificate be suspended automatically when the holder of the certificate
is mcarcerated after a felony conv1ct10n

changes: require that a physzczan and Surgeon’s cemﬁcaz‘e be
automatically placed on inactive status during any period of
- incarceration after a misdemeanor conviction. The bill would require
the reason for this type of inactive status to be disclosed, as specified.

Vote: majority.. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

98



AB 1267 —2—

The people of the State of California do enact as follows:

SECTION 1. Section 2236.2 is added to the Business and
Professions Code, to read: : '

2236.2. -(a) Notwithstanding Article 9 (commencing with
Section 700) of Chapter 1 of Division 2 or any other provision of

-law, a physician and surgeon’s certificate shall be automatically

placed on inactive status during any period of time that the holder
of the certificate is incarcerated after conviction of a misdemeanor:

(b) The reason for the inactive status described in subdivision
(@) shall be disclosed on the board’s Internet Web site.

98
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 541
Author: Price
Bill Date: April 13,2011, amended .
Subject: Regulatory Boards: Expert Consultants
Sponsor: Medical Board of California
Position: Co-Sponsor/Support
STATUS OF BIL1.:

This bill is currently in Senate Business, Professions, and Economic Development
Committee.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would enable all boards and bureaus in the Department of Consumer
Affairs (DCA) to continue to utilize expert consultants, in the same manner as in the past
25 plus years, without having to go through the formal contracting process.

ANATYSIS:
The Board has been hiring and paying experts for over 25 years using a sigﬁed

agreement and statement of services, without going through a formal contracting process.
DCA issued a memo on November 10, 2010 that stated all boards and bureaus must enter

into a formal consulting services contract with each expert consultant they use to provide: -

an opinion in an enforcement matter (from the initial review through testifying at a
hearing). The memo further stated that each board would need to go through the requlred
confracting process for each consultant utilized.

During the past calendar year, the Board referred approximately 2,900 cases to
expert consultants performing the initial or triage review to determine the need to move
the case forward for investigation. It utilized 281 expert consultants in one quarter to
review completed investigations, which translates to 457 cases. Under the new DCA
policy, the Board would be required to go through the contracting process for each expert
consultant, even if the expert only reviews one case. The contract would need to be
approved before the Board can utilize the expert’s services and the Board would have to
encumber the funding for the expert consultant once the contract is approved (again,
before the expert’s services are utilized).

Going through the formal contracting process in order to utilize the services of an
expert consultant would create an enormous backlog for both DCA and the Board and
would significantly impact the time required to complete the initial review and.
mvestigate complaints filed with the Board. In addition, this would severely limit the



Board’s ability to take disciplinary actions against physicians and result in tremendous
case delays. This could mean cases would be lost due to the statute of limitations

expiring.

SUPPORT: Medical Board of California (Co-Sponsor); Contractor’s State
License Board (Co-Sponsor); and all other Boards and Bureaus
under DCA would be supportive of this bill. '

OPPOSITION: . None on file

FISCAL: . None — without this bill, workload will increase by requiring the
Board to go through the formal contracting process for each expert
consultant and pro rata would increase as DCA would have to
increase staffing in order to process these in a timely manner.

POSITION: Co-Sponsor/Support

April 25,2011



AMENDED IN SENATE APRIL 13,2011

SENATE BILL

No. 541

Introduced by Senator Price

February 17, 2011

An act to-amend-Seetions-76060-5and-F013-of add Section 40 to the

Business and Professions Code, relating to-eentraetors profession and

vocations, and declaring the urgency thereof, to take effect immediately.

LEGISLATIVE COUNSEL’S DIGEST

Regulatory boards: expert consultants.

in state employment.

urgency statute.

SB 541, as amended, Price. Confractors’ State License—Board:

Existing law provides for the licensure and regulation of various
professions and vocations by boards within the Department of Consumer
Affairs. Existing law, the Chiropractic Act, enacted by initiative,
provides for the licensure and regulation of chiropractors by the State
Board of Chiropractic Examiners. Existing law, the Osteopathic Act,
requires the Osteopathic Medical Board of California to regulate
osteopathic physicians and surgeons. Existing law generally requires
applicants for a license to pass an examination and authorizes boards -
to take disciplinary action against licensees for violations of law.
Existing law establishes standards relating fo personal service contracts

This bill would authorize these boards to enter into an agreement
with an expert consultant, subject to the standards regarding personal
service comtracts described above, to provide enforcement and
examination assistance. The bill would require each board to establish
policies and procedures for the selection and use of these consultants.

This bill would declare that it is to take effect immediately as an

98



Vote: majerity2;. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 40 is added to the Business and
Professions Code, to read:

40. (a) Subject to the standards described in Section 19130
of the Government Code, any board, as defined in Section 22, the
State Board of Chiropractic Examiners, or the Osteopathic Medical
Board of California may enter into an agreement with an expert
consultant to do any of the following:

(1) Provide an expert opinion on enforcement-related matters,
including providing testimony at an administrative hearing.

10 (2) Assist the board as a subject matter expert in examination
11 development, examination validation, or occupational analyses.
12 - (3) Evaluate the mental or physical health of a licensee or an
13 applicant for a license as may be necessary to protect the public
14  health and safety. ’

15 (b) An executed contract between a board and an expert
16 comsultant shall be exempt from the provisions of Part 2
17 (commencing with Section 10100) of Division 2 of the Public
18 Contract Code. ‘

19 . (¢) Each board shall establish policies and procedures for the
20 selection and use of expert consultants.

21 SEC. 2. This act is an urgency statute mnecessary for the
22 immediate preservation of the public peace, health, or safety within
23 the meaning of Article IV of the Constitution and shall go into
24 immediate effect. The facts constituting the necessity are.

25 To ensure that licensees engaging in certain professions and
26 vocations are adequately regulated at the earliest possible time

OO0 ~-1ONWN DW=
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 352
Author: Eng
Bill Date: April 15,2011, amended
Subject: Radiologist Assistants
Sponsor: American Society of Radiologic Technologists
STATUS OF BILL:

This bill is curr'ently in Assembly Business, Professions and Consumer Protection
Committee:

DESCRIPTION OF CURRENT LEGISLATION:

This bill would enact the Radiologist Assistant Practice Act, which establishes the
Radiologist Assistant Advisory Council (RAAC) of the Medical Board of California (the
Board), and would require the Board to license radiologist assistants (RAs).

 ANALYSIS:

Existing law establishes the Pliysician Assistant Committee (PAC) of the Board,
which consists of nine members, one of which must a physician member of the Board,
four must be physician assistants (PAs), and four must be public members.

This bill would enact the Radiologist Assistant Practice Act. This bill would
require the board to create and appoint the RAAC, consisting of members of the public
that have an interest in RA practice and qualified physicians and surgeons, defined as a
radiologists or other physicians and surgeons supervising RAs within his or her specialty
or usual and customary practice. A qualified physician and surgeon must hold (or be
exempt from holding) an operator supervisor permit pursuant to the Radiologic
Technology Act (RTA). The RAAC members must have a license in good standing and
are not required to be Medical Board Members. This bill requires that at least one-half of
the RAAC members must be RAs certified by the American Registry of Radiologic
Technologists or radiology practitioner assistants (RPAs) certified by the Certification
Board for Radiology Practitioner Assistants. The RAAC would make recommendations
to the Board on the following:

e The establishment of standards and issuance of approval for programs.

o The scope of practice for RAs, using the guidance of the American o
Society of Radiologic Technologists, the American Registry of Radiologic
Technologists, the American College of Radiology, and the Certification
Board for Radiology Practitioner Assistants. :



According to the intent language in this bill, the purpose of this bill is to establish
anew category of health manpower to address the growing shortage of medical imaging
health care services in California. The intent language also states that this bill is intended
to encourage the more effective utilization of the skills of radiologists or other qualified
physicians and surgeons by enabling them to delegate health care tasks to qualified RAs
when the delegation is consistent with the patient’s health and welfare. This bill also
intends to allow for innovative development of programs for the education, training, and
utilization of RAs.

This bill allows licensed RAs to perform medical services set forth by regulations
of the Board when the services are rendered under the supervision of a qualified
physician and surgeon. This bill defines supervision to mean that the qualified physician

—and surgeon must be present on the premises and available to the RA when the medical
services are rendered and must oversee the activities of, and responsibility for, the
medical services réndered by the RA. This bill only allows physicians and surgeons to -
supervise up to two RAs at any one time. This bill prohibits the RA from interpreting
itnages, making diagnoses, or prescribing medications or therapies. Although the scope
would be defined in regulations, the bill requires the scope to include obtaining patient
consent prior to beginning an examination or procedure, obtaining medical imaging
necessary for dlagn031s and providing initial observations to the qualified physicians and
surgeon. However, it is not clear whether these observations are of the patient, medical
‘imaging, or both.

This bill would require the RA and his or her qualified physician and surgeon to
establish written guidelines for the adequate scope of the RA. This bill allows this
requirement to be satisfied by adopting protocols for some or all of the tasks performed
by the RA. This bill requires the protocols adopted to comply with the following
requirements: ,

' - o Must set forth the information to be provided to the patient, the nature of
. the consent to be obtained from the patient, the preparation and technique
of the procedure and the supervision of radiologic technologists (RTs) by
RAs in the performance of medical imaging procedures and follow up
care.
» Must be developed by the qualified physician and surgeon, or adopted
from, or referenced to, texts or other sources.
» Maust be signed and dated by the qualified physician and surgeon and RA.
e Mustbe avaﬂable at each practlce site.

This bill allows the Board to establish alternative mechanisms for the adequate
supervision of an RA. This bill also allows RAs to supervise RTs in the performance of
‘medical imaging procedures using fluoroscopy. '

This bill allows the Board to adopt regulations that are necessary to implement
this bill. The Board is required to adopt any necessary regulations by July 1, 2013, which
gives the Board 18 months to adopt regulations in order to implement this bill.

Begmmng July 1, 2013, this bill requires the board to issue a hcense to each RA
applicant that meets the following requirements:

2 .



¢ Provides evidence of successful completion of an approved program.

e s certified as a RA by the American Registry of Radiologic Technologists
or as a RPA by the Certification Board for Rad:tology Practitioner
Assistants.

o Ts certified by the State Department of Public Health as a d1agnost1c
radiologic technologist and holds a radiologic technologist fluoroscopy
permit. ‘

» Isnot subject to denial.

e Pays all fees, including an apphcatlon license, and renewal fees These
fees would be set by the Board, in an amount sufficient to cover the costs
of implementing this bill.

Note — the sponsors believe there are only 50-75 potent1a1 RA applicants in |
California.

Beginning July 1, 2013, this bill requires the Board to recognize the approval of
training programs for RAs approved by a national accrediting organization. This bill
requires that RA training programs accredited by a national accrediting agency approved
by the Board are deemed to be approved by the Board. This bill specifies that if no
national accrediting organization is approved by the Board, the Board may examine and
pass upon the qualification of, and may issue certificates of approval for, programs for
the education and training of RAs that meet Board standards. This bill allows the Board
to examine and issue certificates to approved programs that satisfy requirements
established by regulations:

This bill would requlre licensees to complete 50 hours of continuing education
every two years and requires the Board to establish procedures related to renewals and
allows the Board to establish any needed enforcement procedures in regulations. This
bill sets forth enforcement processes and procedures, similar to that of a physician and
surgeon and physician assistant. This bill also allows osteopathic phys1c1ans and
surgeons to use or employ RAs.

Lastly, this bill would create the RA Fund which, upon appropriation by the
Leglslature shall be used to employ necessary personnel and to carry out the prov151ons
in this bill. -

According to the American Society of Radiologic Technologists (ASRT), one of
the sponsors of this bill; RAs are advanced-level radiologic technologists who enhance
patient care by extending the capacity of the radiologists. RAs are radiologist extenders
who have completed an advanced medical imaging academic program. According to the
author’s office, “the workload for radiologists has been increasing more and more, and
creating this new position of a RA will allow a licensed, educated, and trained
professionals to perform some of the functions of a radiologist, this will relieve
radiologists of some of their workload so they can concentrate on interpreting imaging

test results and making diagnoses, thereby increasing the quality of care for patients

throughout California.”

With health care reform on the horizon, there is an increased need for physician
extenders due to the workforce shortages. This bill will allow RAs to be radiologist

3



extenders and perform some functions currently being done by a radiologist that they are
trained and educated to do. The supervision elements in this bill are modeled after
physician assistants and require physician supervision and protocols to be followed. The
RAAC is modeled after the Midwifery Advisory Council, which will result in' minimal
fiscal impact to the Board. According to the author’s office, RAs are licensed and
regulated in 29 other states, and similar approaches have been successfully adopted in
five other states. This bill will also help to promote access to care, which is in line with
the Board’s mission. This bill does include a provision that allows RAAC to adopt
regulations, it was left in by error and amendments will remove this from the bill.

SUPPORT:

OPPOSITION:

FISCAL:

POSITION:

American Society of Radiologic Technologists (co-sponsor);
Radiology Practitioner Assistant Society (co-sponsor); Society of
Radiology Physician Extenders; American Registry of Radiologic
Technologists; California Radiological Society; Loma Linda
University, School of allied Health Professions, Department of
Radiation Technology; and several individuals

| None on File. -

Implementing and administering this new licensing category will
require one half AGPA position, which could be reduced to a
technician level once the regulations are in place and the program
is operational, and administrative and travel costs related to the
RAAC created by this bill, at approximately $93,000 for the first
year and $37,000 ongoing per year. The Board will be able to set.
the application, licensing, and renewal fees, which will eventually
cover the costs of the program.

Recommendation: Support

April 25,2011



AMENDED IN ASSEMBLY APRIL 15,2011
AMENDED IN ASSEMBLY MARCH 25, 2011
AMENDED IN ASSEMBLY MARCH 14, 2011

CALIFORNIA LEGISLATURE—2011—12 REGULAR SESSION

ASSEMBLY BILL : No. 352

Introduced by Assembly Member Eng

February 10, 2011

An act to add Chapter 7.75 (commencing with Section 3550) to
Division 2 of the Business and Professions Code, relating to radiologist
assistants. :

LEGISLATIVE COUNSEL’S DIGEST

AB 352, as amended, Eng. Radiologist assistants.

Existing law, the Medical Practice Act, provides for the licensure'and
regulation of physicians and surgeons by the Medical Board of
California. Existing law also provides for the certification and regulation
of radiologic technologists by the State Department of Public Health.

This bill would enact the Radiologist Assistant Practice Act, which
would require the licensure and regulation of radiologist assistants by
the-RadiologistAssistant-Committec-of the Medical Board of California
and would prescribe the services that may be performed by a radiologist
assistant under the supervision of a qualified physician and surgeon, as
defined. The bill would establish the Radiologist Assistant-Cemmiittee
Advzsory Counczl of the Medmal Board of Cahforma—fef-pt&pm‘es—ef

%he—Gevemet and quuzre the council to make recommendatzons to the
board concerning the establishment of standards and issuance of
approval of programs for radiologist assistants. The bill would require
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a radiologist assistant to meet specified licensure and programmatic
requirements, including completion of an approved program that is
certified by the-eommittee board, as specified. The bill would require
a radiologist assistant to pay a licensure fee to be set by the-eommittee

board and deposited into the Radiologist Assistant Fund which would -

be created by the bill in the State Treasury. The bill would make it a
crime for a person to practice as a radiologist assistant or osteopathic
radiologist assistant without a license or for a radiologist assistant or
osteopathic radiologist assistant to practice outside the scope of his or
her practice, as specified, thereby imposing a state-mandated local
program. The bill would set forth disciplinary provisions and procedures.

This bill would require the-eemmittee board to adopt regulations
relating to the licensure of radiologist assistants and certification of
approved programs by July 1,-2642 2013, and would require the
eommiitiee board to commence licensure and certification on that date
or as soon as possible thereafter.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

1 SECTION 1. Chapter 7.75 (comumencing with Section 3550)

2 is added to Division 2 of the Business and Professions Code, to

3 read:

4

5 CuAPTER 7.75. RADIOLOGIST ASSISTANTS

6 .

7 Article 1. General Provisions

2 A

9 3550. (a) In its concern with the growing shortage and
10 geographic maldistribution of medical imaging health care services

in California, the Legislature intends to establish in this chapter a
framework for development of a new category of health manpower
designated as the radiologist assistant.
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(b) The purpose of this chapter is to encourage the more
effective utilization of the skills of radiologists or other qualified
physician and surgeons by enabling them to delegate health care
tasks to qualified radiologist assistants where this delegation is
consistent with the patient’s health and welfare and with the laws
and regulations relating to radiologist assistants.

(c) It is also the intent of this chapter to license radiologist
assistants and radiologist practitioner assistants and to categorize
both groups under the title of radiologist assistant.

(d) This chapter is established to encourage the utilization of
radiologist assistants by radiologists or other qualified physician
and surgeons and to provide that existing legal constraints should
not be an unnecessary hindrance to the more effective use of
‘medical imaging health care services. It is also the purpose of this
chapter to allow for innovative development of programs for the
education, training, and utilization of radiologist assistants.

17 3550.1. This chapter shall be known and cited as the
18 Radiologist Assistant Practice Act.

19 3550.2. Asused in this chapter:

20  (a) “Approved program” means a radiologist assistant program
21 or a radiologist practitioner assistant program for the ‘education
22 and training of radiologist assistants that has been formally
23 approved by the-committee board for the licensure of radiologist.
24 assistants. :

25  (b) “Board” means the Medical Board of California.

26 (¢) & ittee™ “Council” means the Radiologist Assistant
27 Cemmittee Advisory Council of the Medical Board of California.
28 (d) “Medical imaging” means any procedure intended for use
29 inthe diagnosis or treatment of disease or other medical conditions,
30 and includes, but is not limited to, X-rays, nuclear medicine, and
31 other procedures, and that excludes echocardiography and
32 - diagnostic sonography.

. ctl

38 (e) “Qualiﬁéd physician and surgeon” means a radiologist or
39 another physician and surgeon supervising a radiologist assistant
40 within his or her specialty or usual and customary practice. A
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qualified physician and surgeon shall either hold, or be exempt
from holding, an operator supervisor permit pursuant to the
Radiologic Technology Act, as defined in Section 27 of the Health
and Safety Code, for ionizing radiation, fluoroscopy, or the use
and handling of nuclear medicine material, as appropriate for
procedures that are being supervised.

the board or by the Osteopathic Medical Board of California and

Radiology.

(g) “Radiologist assistant” means a person who meets the
requirements of Section 3552.2 and the other requirements of this
chapter. : '

) “Radidlogy practitioner assistant” means a person who is
certified by the Certification Board for Radiology Practitioner
Assistants.

= = et b b et et et e
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(1) “Regulations” means the rules and regulations as contained
in the California Code of Regulations.

N
N

nN
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() “Supervision” means the qualified physician and surgeon is
physically present on the premises and available to the radiologist
assistant when medical services are rendered and oversees the
activities of, and accepts responsibility for, the medical services
refidered by the radiologist assistant.

3550.3. (a) Notwithstanding' any other provision of law, a
- /radiologist assistant licensed pursuant to Section 3552.2 may
perform those medical services as set forth by the regulations of
the board when the services are rendered under the supervision of
a qualified physician and surgeon who meets the requirements of
subdivision (a) of Section 3550.4. Those medical services
performed by a radiologist assistant shall include, but not be
limited to, obtaining patient consent prior to beginning an
examination or procedure and obtaining medical imaging
necessary for diagnosis and providing initial observations to the
ualified physician and surgeon.

96
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(b) (1) Aradiologist assistant and his or her qualified physician
and surgeon shall establish written guidelines for the adequate
supervision of the radiologist assistant. This requirement may be
satisfied by the qualified physician and surgeon adopting protocols
for some or all of the tasks performed by the radiologist assistant.
Radiologist assistants shall not interpret images, make diagnoses,
or prescribe medications or therapies. The protocols adopted
pursuant to this subdivision shall comply with the following
requirements:

(A) A protocol governing procedures shall set forth the |
information to be provided to the patient, the nature of the consent
to be obtained from the patient, the preparation and technique of
the procedure, supervision of radiologic technologists by the
radiologist assistant in the performance of medical imaging
procedures, and followup care.

(B) Protocols shall be developed by the qualified physician and
surgeon or adopted from, or referenced to, texts or other sources.

(C) Protocols shall be signed and dated by the qualified
physician and surgeon and the radiologist assistant.

(D) Protocols shall be available at each practice site.

(2) Notwithstanding any other provision of law, the board-er
the-committee may establish other alternative mechanisms for the
adequate supervision of the radiologist assistant.

(c) A radiologist assistant licensed under this chapter may
supervise a radiologic technologist in the performance of medical
imaging procedures using fluoroscopy and is exempted from the
provisions of Section 107110 of the Health and Safety Code and
Section 30463 of Title 17 of the California Code of Regulations.

3550.4. (a) Notwithstanding -any other provision of law, a
radiologist assistant licensed by the-eemmittee board shall be
eligible for employment or supervision by any qualified physician
and surgeon, as defined in subdivision-(f) (e) of Section 3550.2.
A qualified physician and surgeon shall possess a current and valid
license to practice medicine and may ot be on disciplinary

-probation for improper use of a radiologist assistant or subject to

a disciplinary condition imposed by the board prohibiting
employment or supervision of a radiologist assistant.

(b) No qualified physician and surgeon shall supervise more
than two radiologist assistants at any one time.
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3550.5. (a) Notwithstanding any other provision of law, a |

radiologist assistant may perform those medical services permitted
pursuant to Section 3550.3 during any state of war emergency,
state of emergency, or local emergency, as defined in Section 8558
of the Government Code, and at the request of a responsible federal,
state, or local official or agency, or pursuant to the terms of a
mutual aid operation plan established and approved pursuant to
the California Emergency Services Act (Chapter 7 (commencing
with Section 8550) of Division 1 of Title 2 of the Government
Code), regardless of whether the radiologist assistant’s qualified
physician and surgeon is available to supervise the radiologist
assistant, so long as a licensed physician and surgeon is available
to render the appropriate supervision. “Appropriate supervision”
shall not require the personal or electronic availability of a qualified
physician and surgeon if that availability is not possible or practical
due to the emergency. The local health officers and their designees,
who are licensed as physicians and surgeons, may act as qualified
physicians and surgeons during emergencies.

(b) No responsible official or mutual aid operation plan shall
invoke this section except in the case of an emergency that
endangers the health of individuals. Under no circumstances shall
this section be invoked as the result of a labor dispute or other
dispute concerning collective bargaining.

3550.6. No person other than one who has been licensed to
practice as a radiologist assistant shall practice as a radiologist
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1 assistant or in a similar capacity to a radiologist or hold himself
2 or herself out as a “radiologist assistant.”

Article 2. Administration

[Advisory Council of the Medical Board of California—Fhe

committee-consistsof severrmembers: The board shall create and

appoint the council consisting of qualified physician and surgeon
10 [ licensees of the board in good standing, who are not required to
11 | be members of the board, and members of the public who have an
12 { interest in radiologist assistant practice. At least one-half of the
13 | council members shall be radiologist assistants certified by the
14 | American Registry of Radiologic Technologists or radiology
15 | practitioner assistants certified by the Certification Board for
16 | Radiology Practitioner Assistants. The council shall- make
17 \ recommendations on matters specified by the board and pursuant
18 \to Section 3551.7.

3

4

5\) ~

6 W//3551. There is established a Radiologist Assistant-Committee
7

8

9
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3551.6. {a%T’he—eeﬁamiﬁee council may convene from time to
time as deemed necessary by th&eemﬁﬁﬁ:ee board

3551.7. It shall be the duty of the-eemmittee council to do all
of the fOIIOng

(a) Bsteblish-stendards-and-issue
recommendations to rhe board concerning the establzshment of

tandards and issuance of approval for programs.

(b) Make recommendations to the board concerning the scope
of practice for radiologist assistants using the guidance of the
American Society of Radiologic Technologists, the American
Registry of Radiologic Technologists, the American College of
Radiology, and the Certification Board for Radiology Practitioner
Ass1stants

(c) Adopt regulatlons pursuant to Section 3552.1.
3551.8. The-eommittee board may adopt, amend, and repeal
regulations as may be necessary to enable it to carry into effect

the prov1s1ons of thlS chapter—preﬁded—hewever—ﬂiat—fhe-be&fé

tﬁiéef-ﬁs-ﬁiﬂsd:teﬁeﬂ All regulatmns shall be in accordanee w1th,

and not inconsistent with, the provisions of this chapter. All
regulations shall be adopted, amended, or repealed in accordance
with the provisions of Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2 of the Government Code.
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3552, Except as provided in Sections 159.5 and 2020, the

Assistant Fund all personnel necessary to carry out the provisions
of this chapter;ys i i

from—eivil-serviee. The board—end—eommittee shall make all
10 necessary expenditures to carry out the provisions of this chapter
11 from the fund established by Section 3553. The-eommittee board
12 may accept contributions to effect the purposes of this chapter.

WOoOAA WP WM -

Article 3. Licensure and Certification

'3552.1. (a) The—eemmittee board shall adopt regulations
consistent with Sections 3551.7 and 3552.2 for the consideration
of applications for licensure as a radiologist assistant.

(b) The-eemmaittee board shall adopt regulations consistent with
Sections 3551.7 and 3552.3 for the certification of approved

rograms. '
(c) The-eommittee board shall adopt the regulations described
23 in this section no later than July 1,2642 2013.

3552.2. Commencing July 1,2632 2013, or as soon as possible
ereafter, the-eemmittee board shall issue-underthenameofthe
board a license to each radiologist assistant applicant who meets
all of the following requirements:

(a) Provides evidence of successful completion of an approved
program. .

(b) Is certified as a radiologist assistant by the American
Registry of Radiologic Technologists or as a radiology practitioner
32  assistant by the Certification Board for Radiology Practitioner
33  Assistants. '
34 (c) Is certified by the State Department of Public Health as a
B5 diagnostic radiologic technologist and holds a radiologic
B6 technologist fluoroscopy permit. ©

B8 (commencing with Section 475) or Section 3554.
39 (e) Pays all fees required under Section 3553.1.

96
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3552.3. Commencmg July 1,2042 2013, or as soon as possible
theleafter the—eaﬁa-mﬁee board shaﬂ—appreve’erammg—pfegfams

recogmze z‘he approval of traznzng programs for radzologzsz‘
assistants approved by a mnational accrediting organization.
Radiologist assistant training programs accredited by a national
accrediting agency approved by the board shall be deemed
approved by the board undey this section. If no national accrediting
organization is approved by the board, the board may examine

- and pass upon the qualification of, and may issue certificates of

approval for, programs for the education and training of
radiologist assistants that meet the board standards. The board
may examine and issue certificates to approved programs that
satisfy the requirements of the regulations-deseribed-in adOpz‘ed
pursuam‘ fo Sec’uon 3552 1

3552.4. The applicant shall provide evidence satisfactory to
the-eommittee board that an application has been filed and accepted
for the examination and that the organization certifying radiologist
assistants has been requested to verify the applicant’s certification
status to the-sommaittee board in order for the applicant to maintain
interim approval. The applicant shall be deemed to have failed the
examination unless the applicant provides evidence to the
eommittee board within 30 days after scores have been released

" that he or she has passed the examination.
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Article 4, Revenue

3553. Within 10 days after the beginning of each calendar
month, the board shall report to the Controller the amount and
source of all collections made under this chapter and at the same

time pay all those sums into the State Treasury, where they shall
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be credited to the Radiologist Assistant Fund, which fund is hereby
created. All money in the fund shall, upon appropriation by the
Legislature, be used to carry out the purpose of this chapter.

3553.1. Fees to be paid by radiologist assistants for-lieensure
application, licensure, and renewal shall be set by the-committee
board in an amount sufficient to cover the reasonable and necessary
costs of implementing and administering this chapter.

3553.2. The-committes board shall report to the appropriate
policy and fiscal committees of each house of the Legislature

- whenever the board approves a fee increase pursuant to Section

3553.1.

3553.4. (a) Allradiologist assistant licenses shall expire at 12
midnight of the last day of the birth month of the licensee during
the second year of a two-year term if not renewed.

(b) Theeemmittee board shall establish by regulation procedures

for the administration of a birth date renewal program, including, .

but not limited to, the establishment of a system of staggered
license expiration dates.

(c) To renew an unexpired license, the licensee shall, on or
before the date of expiration of the license, apply for renewal on
a form provided by the-committee board, accompanied by the
prescribed renewal fee.

3553.5. The—eommittee board shall require a licensee to
complete continuing education, as deemed acceptable by the
eommittee board, as a condition of license renewal under Section
3553.4. The-eomumittee board shall not require more than 50 hours
of continuing education every two years.

3553.6. (a) A suspended license is subject to expiration and
shall be renewed as provided in this chapter, but that renewal-does
not entitle the holder of the license, while it remains suspended
and until it is reinstated, to practice or engage in the activity to
which the license relates, or engage in any other activity or conduct
in violation of the order or judgment by which the license was
suspended.

(b) Arevoked license is subject to expiration as provided in this
chapter. If the license is reinstated after expiration, the licensee,
as a condition to reinstatement, shall pay a reinstatement fee in an
amount equal to the renewal fee in effect on the last preceding
regular renewal date before the date on which it is reinstated.
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. Article 5. Denial, Suspension, and Revocation

3554. (a) The-eommittee board may deny, issue with terms
and conditions, suspend or revoke, or impose probationary
conditions upon a radiologist assistant license-after-a-hearing as
required in Section 3554.1 for unprofessional conduct that includes,
but is not limited to, a violation described under Section 2234, a
violation of this chapter, a violation of the Radiologic Technology
Act, as defined in Section 27 of the Health and Safety Code, a
violation of the applicable regulations adopted by the-committee
oer—the board, or a breach of an ethics rule established by a
recognized national certification organization of radiologist
assistants.

(b) The-eommaittee board may deny, approve with terms and
conditions, suspend or revoke, or impose probationary conditions
upon an approved program after a hearing as required in Section
3554.1 for a violation of this chapter or the regulations adopted
pursuant to thlS chapter.
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(¢c) The-eommittee board may order the licensee to pay the costs
of monitoring the probationary conditions imposed on the license.

3554.1. Any proceedings involving the denial, suspension, or

revocation of the application for licensure or the license of a

radiologist assistant or the application for approval or the approval
of an approved program under this chapter shall be conducted in
accordance with Chapter 5 (commencing with Section 11500) of
Part 1 of Division 3 of Title 2 of the Government Code.

3554.2. The—econmmittee board may hear any matters filed
pursuant to subdivisions (a) and (b) of Section 3554, or may assign

any such matter to a heanng ofﬁcer—"Phe—baafé-maykheafaﬂy

Ifa matter is heard by

' ass%gn—aﬁysueh—m&ﬁeﬁe—a—hemg—efﬁeef
-the-eemmittee-or-the board, the hearing officer who presided at

the hearing shall be present during the-ecommittee’s—or board’s
consideration of the case, and, if requested, assist and advise the
committee-or-the board.

3554.3. (a)-A person whose license has been revoked or
suspended, or who has been placed on probation, may petition the
eoramittee board for reinstatement or modification of penalty,
including modification or termination of probation, after a period
of not less than the following minimum periods has elapsed from
the effective date of the decision ordering that disciplinary action:

(1) At least three years for reinstatement of a license revoked
for unprofessional conduct, except that the-eommitiee board may,
for'good cause shown, specify in a revocation order that a petition
for reinstatement may be filed after two years. |

(2) Atleasttwo years for early termination of probation of three
years or more.

(3) At least one year for modification of a condition,
reinstatement of a license revoked for mental or physical illness,
or termination of probation of less than three years.

(b) The petition shall state any facts as may be required by the
board. The petition shall be accompanied by at least two verified
recommendations from—radiclegists qualified physician and
surgeons licensed either by the board or the Osteopathic Medical
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Board of California who have personal knowledge of the activities
of the petitioner since the disciplinary penalty was imposed.

(c) The petition may be heard by the-eommittee board. The -

cenmmittee board may assign the petition to an administrative law
judge designated in Section 11371 of the Government Code. After

. ahearing on the petition, the administrative law judge shall provide

a proposed decision to the-eemmntittee board that shall be acted
upon in accordance with the Administrative Procedure Act.

(d) Theeemsittee board or the administrative law judge hearing
the petition may consider all activities of the petitioner since the
disciplinary action was taken, the offense for which the petitioner
was disciplined, the petitioner’s activities during the time the
license was in good standing, and the petitioner’s rehabilitative
efforts, general reputation for truth, and professional ability. The

hearing may be continued as the-ecommittee board or administrative .

law judge finds necessary.
(e¢) The-committee board or administrative law judge, when
hearing a petition for reinstating a license or modifying a penalty,

may recommend the imposition of any terms and conditions .

deemed necessary.

(f) No petition shall be considered while the petitioner is under
sentence for any criminal offense, including any period during
which the petitioner is on court-imposed probation or parole. No
petition shall be considered while there is an accusation or petition
to revoke probation pending against the person. The-eenumittee
board may deny, without a hearing or argument, any petition filed
pursuant to this section within a period of two years from the
effective date of the prior decision following a hearing under this
section.

(g) Nothing in this section shall be deeined to alter Sections 822
and 823.

3554.4. A plea or verdict of guilty or a conviction following a
plea of nolo contendere made to a charge of a felony or of any
offense that is substantially related to the qualifications, functions,
or duties of the business or profession to which the license was
issued is deemed to be a conviction within the meaning of this
chapter. The-eemmittee board may order the license suspended
or revoked, or shall decline to issue a license when the time for
appeal has elapsed, or the judgment of conviction has been affirmed
on appeal or when an order granting probation is made suspending
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the imposition of sentence, irrespective of a subsequent order under
the provisions of Section 1203.4 of the Penal Code allowing the
person to withdraw his or her plea of guilty and to enter a plea of
not guilty, or setting aside the verdict of guilty, or dismissing the
accusation, information, or indictment.

Article 6. Penalties

3555. Any person who violates Section 3550.3 or-3556%
3550.6 shall be guilty of a misdemeanor punishable by
imprisonment in the county jail not exceeding six months, or by
a fine not exceeding one thousand dollars ($1,000), or by both.

3555.5. Whenever any person has engaged in any act or practice
that constitutes an offense against this chapter, the superior court
of any county, on application of the board, may issue an injunction
or other appropriate order restraining the conduct. Proceedings
under this section shall be governed by Chapter 3 (commencing
with Section 525) of Title 7 of Part 2 of the Code of Civil
Procedure. The board-erthe-eommittee may commence action in
the superior court under the provisions of this section.

Article 7. Osteopathic Radiologist Assistants

3557. (a) Notwithstanding any other provision of law, qualified
physicians and surgeons licensed by the Osteopathic Medical Board
of California may use or employ radiologist assistants provided
(1) each radiologist assistant so used or employed is a graduate of
an approved program and is licensed by the-eemmittee board, and
(2) the scope of practice of the radiologist assistant is the same as
that which is approved by the Medical Board of California-er-the
eommittee for radiologist assistants in the same or similar specialty.

(b) Any person who violates subdivision (a) shall be guilty of
a misdemeanor punishable by imprisonment in a county jail not .
exceeding six months, or by a fine not exceeding one thousand
dollars ($1,000), or by both that imprisonment and fine.

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article XIIIB of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
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for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIIIB of the California

Constitution.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 374
Author: Hayashi
Bill Date: April 25,2011, amended
Subject: Athletic Trainers
Sponsor: California Athletic Trainers Association

'STATUS OF BILL:

This bill is currently in Assembly Appropriations Committee.
DESCRIPTION OF CURRENT LEGISLATION:

This bill would enact the Athletic Trainers Practice Act, which establishes the
Athletic Trainer Licensing Committee within the Medical Board of California (the
Board) to license athletic trainers.

ANALYSIS:

Existing law establishes the Physician Assistant Committee (PAC) of the Board,
which consists of nine members, one of which must a physician member of the Board,
four must be physician assistants (PAs), and four must be public members.

The bill would enact the Athletic Trainers Practice act, effective January 1, 2013,
that establishes the Athletic Trainer Licensing Committee (ATLC) within the Board. The
ATLC would consist of seven members: four licensed athletic trainers; one public
member; and two physicians and surgeons licensed by the Board, or by the Osteopathic
Medical Board, or doctors of chiropractic licensed by the State Board of Chiropractic
Examiners. Two of the licensed athletic trainers and one public member shall be
appointed by the Governor, and the Senate and the Assembly must each appoint a
licensed athletic trainer and a physician and surgeon, osteopathic physician and surgeon,
or a doctor of chiropractic.

This bill defines the practice of athletic training as the professional treatment of a
patient for risk management and injury prevention; the clinical evaluation and assessment
of a patient for an injury or illness, or both; the immediate care and treatment of a patient
for an injury or illness, or both; and the rehabilitation and reconditioning of a patient

.injury or illness, or both. This bill requires an athletic trainer to.refer a patient to an
appropriate licensed health care provider when the treatment or management of the
injury, illness, or condition is not within the scope of practice of an athletic trainer. This
bill also specifies that athletic trainers are not authorized to perform grade 5 joint
mobilizations. This bill requires an athletic trainer to render treatment under the direction
of a physician and surgeon, osteopathic physician and surgeon, or doctor of chiropractic,
who is required to order and oversee the athletic trainer and is responsible for the '
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activities performed. The direction must be provided by verbal order when the directing
physician and surgeon, osteopathic physician and surgeon, or doctor of chiropractic is
present and by written order when the directing physician and surge, osteopathic
physician and surgeon, or doctor of chiropractic is not present. This bill also allows
ATLC to establish alternative mechanisms for the adequate supervision of an athletic
trainer.

This bill authorizes the ATLC to adopt regulations to implement this bill and
allows the committee to consult professional standards issued by the National Athletic
Trainers’ Association, the Board of Certification, Inc., or any other nationally recognized
professional association. This bill requires the ATLC to approve education and training
programs for athletic trainers. This bill also states that protection of the public is the
highest priority for ATLC. '

This bill requires ATLC to issue athletic trainer licenses to applicants that have
done the following:

e Submitted an application developed by ATLC that includes evidence that
the applicant has completed athletic trainer certification eligibility
requirements from an athletic training education program at a four-year
college or university approved by ATLC.

e Passed an athletic training certification from a nationally acoredlted

. athletic trainer certification agency approved by ATLC.

e Possess an emergency cardiac care certification from a certification body
approved by ATLC that adheres to the most current international
guidelines for cardiopulmonary resuscitation and emergency cardiac care.

o Paid the application fee established by ATLC.

The athletic trainer license is valid for three years and subject to renewal
requirements. ATLC is required to establish license application and renewal fees to
cover the costs of carrying out the provisions in this bill. This bill also sets out the
administrative process for athletic trainer license renewal.

According to the sponsor, athletic trainers are on site at professional, collegiate
and some high school games. An example of care provided is that an athletic trainer will
treat an athlete that gets hurt during a soccer game by administering advanced first-aid
techniques and refer the athlete to the team orthopedist. There are approximately 2,500 -
potential athletic trainer licensees in Cahforma

‘Board staff is suggesting an oppose position on this bill. The ATLC should not
reside within the Board. It would be more appropriately placed in the Physical Therapy
Board or as a semi-independent board (like the Physician Assistant Committee) under the
Department of Consumer Affairs. It seems that the scope of practice for athletic trainers
overlaps with that of physical therapists, as they both utilize heat, light, electricity, and
exercise in the physical rehabilitation or reconditioning of an injury. This bill also
proposes that athletic trainers operate under the direction of a physician and surgeon; the
term “direction” lacks definition in law. The more common term to use is under
physician “supervision”. With physician assistants and nurse practitioners standardized
procedures are developed when acting without the presence of a physician. Lastly, the
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scope of an athletic trainer is very broad in that they are allowed to clinically evaluate and
assess a patient for an injury or illness or both, immediately care and treat a patient for an
mjury or illness or both, and rehabilitate and recondition a patient for an injury or illness
or both. This seems to be very broad authonty for the care and treatment of patients by
an athletic trainer.

SUPPORT: California Athletic Trainers Association (Sponsor); California
Community College Athletic Trainers’ Association; California
Medical Association; Fishermen’s Union of America; and
hundreds of individuals

|
OPPOSITION: California Federation of Teachers; California Physical Therapy
’ : Association; Occupational Therapy Association of California;
American Nurses Association

FISCAL: - This bill will result in significant fiscal impact to the Board. The
Board believes that implementing and administering this program -
will require two staff, and will result in costs of approximately
$400,000 for the first year (which includes costs for the ATLC, IT
costs, licensing and enforcement costs). Assuming 2,500 potential

licensees within the first 18 months, assuming an application fee of
$150, a renewal fee of $250, and 200 new licensees each year, in
the fiist year, the application fees will only generate $120,000.
The fees for renewals and new licenses will put more money into
the fund in the future; however, this bill only requires a renewal
ever three years. This program will not generate enough funding
to fully support the operations of the ATLC. - '

POSITION: Recommendation: Oppose in this form; the Board could be neutral
if the scope of practice is more clearly defined, if supervision is
more clearly defined, and if the ATLC is moved to another board
or is an independent board.

April 26, 2011



AMENDED IN ASSEMBLY APRIL 25,2011

CALIFORNIA LEGISLATURE—2011-12 REGULAR SESSION

ASSEMBLY BILL No. 374

Introduced by Assembly Member Hayashi

‘February 14, 2011

An act to add Chapter 5.8 (commencing with Section 2697.2) to
Division 2 of, and to repeal Section 2697.8 of, the Business and
Professions Code, relating to athletic tramers—aﬂd—maiﬁﬂg—&ﬁ

appropriation-therefor.

LEGISLATIVE COUNSEL’S DIGEST

AB 374, as amended, Hayashi. Athletic trainers.

Existing law provides for the regulation of various professions and
vocations, including those of an athlete agent.

This bill would, commencing January 1, 2013, provide for the
licensure and regulation of athletic trainers, as defined, by an Athletic
Trainer Licensing Committee, to be established by the bill within the
Medical Board of California. Under the bjill, the committee would be
comprised of 7 members, as specified, appointed by the Governor,
subject to° Senate confirmation, the Senate Committee on Rules, and
the Speaker of the Assembly. The bill would prohibit a person from
practicing as an athletic trainer or using certain titles without a license
issued by the committee. The bill would require an applicant for
licensure to meet certain educational requirements, pass a specified
examination, hold specified athletic trainer certification, possess

emergency cardiac care certification, and submit an application and pay .

fees established by the committee. The bill would specify that a license
shall be valid for 3 years and is subject to renewal upon the completion

of specified requirements including the payment of a renewal fee. The
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bill would define the practice of athletic training and prescribe
supervision and other requirements on athletic trainers. The bill would
create the Athletic Trainers Account, within the Contingent Fund of
the Medical Board of California, would direct the deposit of the
apphca’aon and renewal fees mto this account and would—eeﬂ%mﬁeﬁs-b‘
A U the-aet make
those fees avazlable to the commzz‘z‘ee subjecz‘ fo appropriation by the
Legislature.
Vote: majority. Appropriation: yes—no Fiscal co1mmttee yes.

State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. The Legislature finds and declares the following:
2 (a) California is one of only three states that does not currently
3 regulate the practice of athletic training. This continued lack of
4 regulation creates the risk that individuals who have lost or are
5 unable to obtain licensure in another state will come to California
6 topractice, thereby putting the public in danger and degrading the
7 standards of the profession as a whole.
8 (b) There is a pressing and immediate need to regulate the
9 profession of athletic training in order to protect the public health,
10 safety, and welfare. This need is particularly important because
11 athletic trainers often work with schoolage children.
12 SEC. 2. Chapter 5.8 (commencing with Section 2697.2) is
13 added to Division 2 of the Business and Professions Code, to read:
14
15
16
17
18
19

CHAPTER 5.8. ATHLETIC TRAINERS

2697.2. This chapter shall be known and may be cited as the
Athletic Trainers Practice Act.
2697.4. For the purposes of this chapter, the following
20 definitions shall apply:
21 ('1) “Athletic trainer” means a person who meets the
22 requirements of this chapter and is licensed by the committee.

.23 (b) “Board” means the Medical Board of California.

24 (c) “Committee” means the Athletic Trainer ‘Licensing
25 Committee.

26 2697.6. (a) No person shall engage in the practice of athletic
27 training unless licensed pursuant to this chapter.
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(b) No person shall use the title “athletic trainer,” “licensed
athletic trainer,” “cerfified athletic trainer,” “athletic trainer
certified,” “a.t.,” “a.t.l.,” “c.a.t.,” “a.t.c.,” or any other variation of
these terms, or any other similar terms indicating that the person
is an athletic trainer unless that person is licensed pursuant to this
chapter.

2697.8. (a) There is established an Athletic Trainer Licensing
Committee within the Medical Board of California. The committee
shall consist of seven members. '

(b) The seven committee members shall include the following:

(1) Four licensed athletic trainers. Initially, the committee shall
include four athletic trainers who have satisfied the requirements
of subdivision (a) of Section 2697.12 and who will satisfy the
remainder of the licensure requirements described in Section
2697.12 as soon as it is practically possible.

(2) One public member.

osteopatiic FS1CIa1s—8
Medical Board-of Californiaorone-ofecaech:

(3) Two licensees, in any combination, chosen from the

Sfollowing: physicians and surgeons licensed by the board,

_ osteopathic physicians and surgeons licensed by the Osteopathic

Medical Board of California, or doctors of chiropractic licensed
by the State Board of Chiropractic Examiners.
(c) Subject to confirmation by the Senate, the Governor shall

appoint two of the licensed athletic trainers and the public member. .

The Senate Committee on Rules and the Speaker of the Assembly
shall each appoint a licensed athletic trainer and a physician and
surgeon-oz, an osteopathic physician and surgeon, or a doctor of
chiropractic as described in paragraph (3) of subdivision (b):

(d) (1) All appointments shall be for a term of four years and
shall expire on June 30 of the year in which the term expires.
Vacancies shall be filled for any unexpired term.

(2) Notwithstanding paragraph (1), for initial appointments
made on or after January 1, 2013, the public member appointed
by the Governor shall serve a term of one year. Two of the athletic
trainers appointed by the Senate Committee on Rules and the
Speaker of the Assembly shall serve terms of three years, and the
remaining members shall serve terms of four years.
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(e) Each member of the committee shall receive per diem and
expenses as provided in Section 103.

(f) This section shall remain in effect only until January 1, 2018,
and as of that date is repealed, unless a later enacted statute, that
is-énacted before January 1, 2018, deletes or extends that date. The
repeal of this section renders the committee subject to the review
required by Article 7.5 (commencing with Section 9147.7) of the
Government Code.

2697.10. (a) The committee shall adopt, repeal, and amend
regulations as may be necessary to enable it to carry into effect
the provisions of this chapter. All regulations shall be in accordance
with the provisions of this chapter.

(b) Inpromulgating regulations, the committee may consult the
professional standards issued by the National Athletic Trainers’

' Association, the Board of Certification, Inc., or any other nationally

recognized professional association.

(c) The committee shall approve programs for the educatlon'

and training of athletic trainers.

(d) Protection of the public shall be the highest priority for the
committee in exercising its licensing, regulatory, and disciplinary
functions. Whenever the protection of the public is inconsistent
with other interests sought to be promoted, the protection of the
public shall be paramount.

2697.12. The committee shall issue an athletic trainer license
to an apphcant who meets alI of the followmg requlrements
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(a) Has submitted an application developed by the committee
that includes evidence that the applicant has completed athletic -
trainer certification eligibility requirements from an athletic
training education program at a four-year college or university
approved by the committee.

(b) Has passed an athletic training certification examination
offered by a nationally accredited athletic trainer certification
agency approved by the committee.

(c) Holds current athletic training certification from a nationally
accredited athletic trainer certification agency approved by the
committee. :

(d) Possesses an emergency cardiac care certification from a
certification body, approved by the committee, that adheres to the
most current international guidelines for cardiopulmonary
resuscitation and emergency cardiac care.

(e) Has paid the application fee established by the committee.

2697.14. Alicense issued by the committee pursuant to Section
2697.12 shall be valid for three years and thereafter shall be subject
to the renewal requirements described in Sectigns 2697.16 and
2697.18.

2697.16." The comumittee shall establish license application and
renewal fees in an amount sufficient to cover the reasonable
regulatory costs of carrying outthe provisions of this chapter.

2697.18.- The committee shall renew a license if an applicant
meets all of the following requirements:

(2) Pays the renewal fee as established by the committee.

(b) Submits proof of satisfactory completion of continuing
education, as determined by the committee. ‘

(c) Submits proof of current emergency cardiac care certification
meeting the requirements of subdivision (c) of Section 2697.12.

(d) Demonstrates that his or her license is otherwise in good
standing, mcludmg——i%appheecb-}e that the apphcant for renewal

{a}—ef—Seeﬁeﬂ—}éQf’r—l-E- possesses a current unencumbered

certification from a nationally "accredited athletic trainer
certification agency approved by the committee. .
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1
2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

29

30
31
32
33
34

2697.20. (a) The practice of athletic training is the professional
treatment of a patient for risk management and injury preventions;
the clinical evaluation and assessment of a patient for an injury or

 illness-or-both;, or both; the immediate care and treatment of a

patient for an injury or illness—er—boetl;, or both; and the
rehabilitation and reconditioning of a patient’s injury or illness,
or both. An athletic trainer shall refer a patient to an appropriate
licensed health care provider when the treatment or management
of the injury, illness, or condition is not within the scope of practice
of an athletic trainer.

(b) No licensee shall provide, offer to provide, or represent that
he or she is qualified to provide any treatment that he or she is
not qualified to perform by his or her education, training, or

experience, or that he or she is otherwise prohibited by law from .

performing.
(c) Nothing in this chapz‘er shall authorize an athletic trainer
to perform grade 5 joint mobilizations.

(d) An athletic trainer shall rénder treatment under the direction
of a physician and surgeon licensed by the board-ez, an osteopathic
physician and surgeon licensed by the Osteopathic Medical Board
of California, or a doctor of chiropractic licensed by the State
Board of Chiropractic Examiners who shall order and oversee the
athletic trainer and shall be responsible for the athletic training

activities performed by the athletic trainer. This direction shall be.

provided by verbal order when the directing physician and surgeon
or, osteopathic physician and surgeon, or doctor of chiropractic
is present and by written order or by athletic fraining treatment
plans or protocols, to be established by the physician and surgeon,
osteopathic physician and surgeon, or doctor of chiropractic, when
the directing physician and surgeon-ex, osteopathic physician and
surgeon, or doctor of chiropractic is not present.

(e) Notwithstanding any other provisions of law and consistent
.with the provisions of this chapter, the committee may establish
other alternative mechanisms for the adequate supervision of an
athletic trainer.
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2697 22 The requir ements of thls chapter do not apply to-am
athletie the following:

(a) An athletic trainer licensed in another state who is in
California-feratimited-time temporarily to engage in the practice

of athletic training for, among other things, an athletic or-spert
sporting event.

(b) An athletic trainer licensed, certified, or registered in
another state who is invited by a sponsoring organization, such
as the United States Olympic Training Center, to temporarily
provide athletic training services under his or her state’s scope of
practice.

(c) A student enrolled in an athletic training education program
while participating in educational activities under the supervision
and guidance of an athletic trainer licensed under this chapter.

(d) A member of the United States Armed Forces, licensed,
certified, or registered in another state, as part of his or her federal
employment in California for a limited time,

2697.24. Nothing in this chapter shall be construed to limit,
impair, or otherwise apply to the practice of any person licensed
and regulated under any other chapter of Division 2 (commencing
with Section 500).

2697.26. The committee may order the denial ofan appl1cat1on
for, or the issuance subject to terms and conditions of, or the
suspension or revocation of, or the imposition of probationary
conditions upon an athletic trainer’s license after a hearing for
unprofessional conduct that includes, but is not limited to, a
violation of this chapter or the regulations adopted by the
comumittee pursuant to this chapter.

2697.28. There is established in the Contingent Fund of the
Medical Board of California the Athletic Trainers Account. All
fees oollected pursuant to thls chapter shall be pald mto the account

These fees shall be avczzlable z‘o the commztz‘ee upon appropriation
by the Legzslaz‘ure for the regulatory purpose of carrymg out the
provisions of this chapter.
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1 2697.30. This chapter shall become operative on January 1,

2 2013.
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. MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANATLYSIS
Bill Number: AB 507
Author: Hayashi
Bill Date: - April 13,2011, Amended
Subject: Pain Management
Sponsor: American Cancer Society

STATUS OF BILIL,:
This bill is currently in Assembly Health Committee.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would repeal existing law that allows the Department of Justice (DOJ)
employ physicians for interviewing and examining patients related to prescription
possession and use of controlled substances. This bill would also make changes to.
existing law related to severé chronic intractable pain.

ANALYSIS:

Existing law allows DOJ to employ physicians in order to examine patients
related to prescription possession and use of controlled substances. This bill would
repeal this law. ~

DOJ may have issues with this law being repealed; however, these issues
have not been relayed to the Medical Board of California (the Board).

Existing law also allows physicians to refuse to prescribe opiate medication for
patients who request the treatment for severe chronic intractable pain, but requires
physicians to inform patients that there are physicians who specialize in the treatment of
severe chronic intractable pain with methods that include the use of opiates.

This bill would continue to allow physicians to refuse to prescribe opiate
medication for patients who request the treatment for “pain or a condition causing pain”.
However, this bill requires physicians to refer patients to plysicians who treat pain.or a
condition causing pain, with methods that include the use of opiates. '

This is problematic because it requires a physician to refer the patient to
another physician. If the physician does not know of another physician to
refer the patient to, the physician would be in violation of law. This bill
should be amended to be permissive, to provide an exclusion for
physicians who do not know of another physician to refer their patient to,
or to provide a referral to a Web site that would contain a list of physicians
such as one or more of the American Board of Med1ca1 Specialties



certified physician sites (see attached). The other changes in this bill are
technical in nature. -

According to the author, this bill seeks to fix ambiguities and inconsistencies in
existing law surrounding pain practice that unduly restrict health care practice and
interfere with patient access to effective pain treatment. The author states that this bill
will remove remaining legal barriers to optimal pain management for patients with

. cancer, HIV/AIDS, and other diseases or conditions causing pain.

SUPP_ORT: American Cancer Society (Sponsor)
California Academy of Physician Assistants

OPPOSITION: None on file

FISCAL: None
POSITION: Recommendation: Support if Amended to be permissive or

flexible in referrals to pain medicine physicians.

April 25, 2011
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AMENDED IN ASSEMBLY APRIL 13,2011
‘AMENDED IN ASSEMBLY MARCH 21, 2011

CALIFORNIA LEGISLATURE—2011—12 REGULAR SESSION

ASSEMBLY BILL No. 507

Introduced by Assembly Member Hayashi

February 15,2011

0

tES el

ane An act to amend Sections 124960 and 124961 of, and to repeai _

Section 11453 of, the Health and Safety Code, relating to public health.

LEGISLATIVE COUNSEL’S DIGEST

AB 507, as amen

e 3

ded, Hayashi. Pain management.

H

(1) Existing law authorizes the Department of Justice to employ a
physician to interview and examine any patient in connection with the
prescription, possession, or use of a controlled substance, requires the
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patient to submit to the interview and examination, and authorizes the
physician to testify in prescribed administrative proceedmgs

This bill would repeal that provision.

&)

(2) Existing law, the Medical Practice Act, provides for the licensing
and regulation of physicians and surgeons by the Medical Board of
California, and the violation of specified provisions of the act is a crime.
Existing law authorizes a physician and surgeon to prescribe for, or
dispense or administer to, a person under his or her treatment for a
medical condition, drugs or prescription controlled substances for the

-treatment of pain or a condition causing pain, including, but not limited

to, intractable pain. '

This bill would conform findings and declarations and other references
to severe chronic intractable pain and to the California Intractable Pain
Treatment Act.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:
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SEC2-

SECTION 1. Section 11453 of the Health and Safety Code is
repealed.

SEE3-

SEC. 2. Section 124960 of the Health and Safety Code is
amended to read:

124960. The Legislature finds and declares all of the following:

(a) The state has a right and duty to control the illegal use of
opiate drugs.

(b) Inadequate treatment of acute and chronic pain originating
from cancer or noncancerous conditions is a significant health
problem.

(c¢) For some patients, pain management is the single most
important treatment a physician can provide.

- (d) A patient suffering from pain or a condition causing pain,

including, but not limited to, intractable pain should have access -

to proper treatment of his or her pain.

(e) Due to the complexity of their problems, many patients
suffering from pain or a condition causing pain, including, but not
limited to, intractable pain may require referral to a physician with
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expertise in the treatment of pain or a condition causing pain,
including, but not limited to, intractable pain. In some cases, pain
or a condition causing pain, including, but not limited to, intractable
pain is best treated by a team of clinicians in order to address the
associated physical, psychological, social, and vocational issues.

(f) Inthehands of knowledgeable, ethical, and experienced pain
management practitioners, opiates administered for pain or a
condition causing pain, including, but not limited to, intractable
pain can be safe.

(g) Opiates can be an accepted treatment for patients in pain or
a condition causing pain, including, but not limited to, intractable
pain who have not obtained relief from any other means of
treatment. : :

(b) A patient suffering from pain or a condition causing pain,
including, but not limited to, intractable pain has the option to
request or reject the use of any or all modalities to relieve his or
her pain.

(i) A physician treating a patient who suffers from pain or a
condition causing pain, including, but not limited to, intractable
pain may prescribe a dosage deemed medically necessary to relieve
pain as long as the prescribing is in conformance with Section
2241.5 of the Business and Professions Code.

() A patient who suffers from pain or a condition causing pain,
including, but not limited to, intractable pain, has the option to
choose opiate medication for the treatment of the severe chronic
intractable pain as long as the prescribing is in conformance with
the provisions of Section 2241.5 of the Business and Professions
Code. :

(k) The patient’s physician may refuse to prescribe opiate
medication for a patient who requests the treatment for pain or a
condition causing pain, including, but not limited to, intractable
pain. However, that physician shall refer the patient to physicians
who treat pain or a condition causing pain, including, but not
limited to, intractable pain with methods that include the use of
opiates.

SEc4-

SEC. 3. Section 124961 of the Health and Safety Code is
amended to read:

124961. Nothing in this section shall be construed to alter any
of the provisions set forth in'Section 2241.5 of the Business and
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Professions Code. This section shall be known as the Pain Patient’s
Bill of Rights.
- (a) A patient suffering from pain or a condition causing pain,
including, but not limited to, intractable pain has the option to
request or reject the use of any or all modalities in order to relieve
his or her pain.

(b) A patient who suffers from pain or a condition causing pain,

including, but not limited to, intractable pain has the option to

choose opiate medications to relieve that pain without first having
to submit to an invasive medical procedure, which is defined as
surgery, destruction of a nerve or other body tissue by
manipulation, or the implantation of a drug delivery system or
device, as long as the prescribing physician acts in conformance
with the provisions of the California Intractable Pain Treatment
Act, Section 2241.5 of the Business and Professions Code. .

(c) The patient’s physician may refuse to prescribe opiate
medication for the patient who requests a treatment for pain or a
condition causing pain, including, but not limited to, intractable
pain. However, that physician shall refer the patient to physicians
who treat pain and whose methods include the use of opiates.

(d) A physician who uses opiate therapy to relieve pain or a
condition causing pain, including, but not limited to, intractable
pain may prescribe a dosage deemed medically necessary to relieve
the patient’s pain, as long as that prescribing is in conformance
with Section 2241.5 of the Business and Professions Code.

(e) A patient may voluntarily request that his or her physician

~ provide an identifying notice of the prescription for purposes of

emergency treatment or law enforcement identification.

(f) Nothing in this section shall do either of the following:

(1) Limit any reporting or disciplinary provisions applicable to
licensed physicians and surgeons who violate prescribing practices
or other provisions set forth in the Medical Practice Act, Chapter
5 (commencing with Section 2000) of Division 2 of the Business
and Professions Code, or the regulations, adopted thereunder.

(2) Limit the applicability of any federal statute or federal

regulation or any of the other statutes or regulations of this state -

that regulate dangerous drugs or controlled substances.

0
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 536
Author: Ma
Bill Date: April 11,2011, amended
Subject: Physicians and Surgeons
Sponsor: Union of American Physician and Dentists
STATUS OF BILL:

This bill is currently in Assembly Appropriations Committee.
DESCRIPTION OF CURRENT LEGISLATION:

This bill would require the Medical Board of California (the Board) to remove
misdemeanor or felony convictions posted by the Board on the Internet within 90 days of
receiving a certified copy of an expungement order from the licensee. '

ANALYSIS:

" Current law requires the Board to post information regarding licensed physicians
and surgeons on its Internet Web site, including all felony convictions reported to the
Board after January 3, 1991 and any misdemeanor conviction that results in a disciplinary
action or an accusation that is not subsequently withdrawn or dismissed.

According to the author’s office, the Board has kept criminal misdemeanor or
felony convictions that have been legally expunged on its Web site. The author’s office
believes this leads the public to assume the physician is guilty of the described behavior,
which can be economically disastrous for the physician and disrupt the delivery of health
care services to consumers.

This bill would require the Board to remove the misdemeanor or felony
convictions within 90 days of receiving a certified copy of the expungement order. The
Board strives to keep accurate information on its Web site. This bill will help o ensure
that information posted and available to consumers is accurate and complete.

SUPPORT: Union of American Physicians and Dentists (Sponsor).
American Federation of State, County and Municipal Employees

OPPOSITION: None on file

FISCAL: None
POSITION: Recommendation: Support

April 26, 2011



AMENDED IN ASSEMBLY APRIL 11, 2011
AMENDED IN ASSEMBLY MARCH 7, 2011

CALIFORNIA LEGISLATURE—2011—12 REGULAR SESSION

ASSEMBLY BILL No. 536

Introduced by Assembly Member Ma

February 16, 2011

An act to add Section 2027.1 to the Business and Professions Code,
relating to physicians and surgeons.

LEGISLATIVE COUNSEL’S DIGEST

AB 536, as amended, Ma. Physicians and surgeons.

Existing law, the Medical Practice Act, provides for the licensure and
regulation of physicians and surgeons by the Medical Board of
California. Existing law requires the board to post certain information
on the Internet regarding licensed physicians and surgeons, including,
but not limited to, felony convictions, certain misdemeanor convictions,
and whether or not a licensee is in good standing. Existing law requires
that specified information remain posted for 10 years and prohibits the
removal of certain other information.

This bill would require the board to remove expunged misdemeanor
or felony convictions posted pursuant to those provisions within 90
days of receiving a certified copy of the expungement order from the
licensee.

Vote: majority. Appropriation: no. Fiscal committee: yes
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1. Section 2027.1 is added to the Business and
Professions Code, to read: ,

2027.1. Notwithstanding subdivision (b) of Section 2027, the
board shall remove an expunged misdemeanor or felony conviction
posted pursuant to Section 2027 within 90 days of receiving a
certified copy of the expungement order from the licensee.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 589
Author: © Perea
Bill Date: April 11, 2011, amended
Subject: . Medical School Scholarships
Sponsor: California Medical Association
STATUS OF BILL:

This bill is currentiy in Assembly Appropriations. Committee.

DESCRIPTION OF CURRENT LEGISLATION:

 This bill would create the Steven M. Thompson Medical School Scholaréhip
Program (STMSSP) within the Health Professions Education Foundation (HPEF).

ANALYSIS:

The Steven M. Thompson Loan Repayment Program (STLRP) was created in
2002 via legislation which was co-sponsored by the Medical Board of California (the
Board).  The STLRP encourages recently licensed physicians to practice in underserved
locations in California by authorizing a plan for repayment of their student loans (up to
$105,000) in exchange for a minimum three years of service. In 2006, the administration
of STLRP was transitioned from the Board to HPEF. Since 1990, HPEF has
administered statewide scholarship and loan repayment programs for a wide range of
health professions students and recent graduates and is funded through grants and
contributions from public and private agencies, hospitals, health plans, foundations,
corporations, as well as through a surcharge on the renewal fees of various health
professionals, including a $25 fee paid by physicians and surgeons.

AB 589 would create the STMSSP in HPEF. STMSSP participants must commit
in writing to three years of full-time professional practice in direct patient care inan = “
eligible setting. The maximum amount per total scholarshlp is $105,000 to be distributed
over the course of medical school.

The committee charged with selecting scholarship recipients must use guidelines
that provide priority consideration to applicants who are best suited to meet the cultural
and linguistic needs and demands of patients from medically underserved populatlons
and who meet one or more of the following criteria:

o Speak a Medi-Cal threshold language.

e Come from an economically disadvantaged background.

e Have experience working in medically underserved areas or with medically
underserved populations.



The selection committee must give preference to applicants who have committed to

.practicing in a primary specialty and who will serve in a practice setting in a super-

medically underserved area. The selection committee must also include a factor ensuring
geographic distribution of placements.

The STMSSP would be funded by funds transferred from the Managed Care
Administrative Fines and Penalties Fund that are in excess of the first $1,000,000,
including accrued interest, as the first $1,000,000 funds the STLRP (this bill would not
reduce the funding to the current STLRP). HPEF may seek and receive matching funds
from foundations and private sources to be placed in the STMSSP account.

According to the author’s office, this bill will address shortages of physician
services that exist in over 200 regions in California identified as medically underserved
areas. The purpose of this bill is to make medical school more financially accessible for
students who are willing to pursue careers in primary care. According to the author’s
office, this bill will help to address the geographical disparity of physician supply in
California, as well as the increasing cost of medical education, which is a barrier to entry
for students from economically disadvantaged backgrounds. The author’s office believes
this bill will provide underserved communities with greater access to medical care. This
bill is consistent with the mission of the Medical Board of promoting access to care.

SUPPORT: California Medical Association (Sponsor)

OPPOSITION: None on file

FISCAL: None
POSITION: Recommendation: Support

~ April 18, 2011
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AMENDED IN ASSEMBLY APRIL 11,2011

CALIFORNIA LEGISLATURE—2011—12 REGULAR SESSION

ASSEMBLY BILL No. 589

Introduced by Assembly Member Perea

February 16, 2011

act to amend Sectzon J 34] 45 of, and to add Artzcle 6 (commencmg
with Section 128560) to Chapter 5 of Part 3 of Division 107 of the
Health and Safety Code, relating to health professions.

LEGISLATIVE COUNSEL’S DIGEST -

AB 589, as amended, Perea.
Medical school scholarships.

Existing law establishes the Medically Underserved Account for
Physicians within the Health Professions Education Fund that is
managed by the Health Professions Education Foundation and the Office
of Statewide Health Planning and Development. Under existing law,
the primary purpose of the account is to fund the Steven M. Thompson
Physician Corps Loan Repayment Program, which provides for the
repayment of prescribed educational loans, not to exceed $105,000,
obtained by a physician and surgeon who practices in a medically

underserved area of the state. -Hnéei—eaﬁsﬁng—lm‘peetﬁed—fmﬁs-p-}&eed

Existing law provides for the licensing and regulation of health care
service plans by the Department of Managed Health Care and imposes
certain requirements on health care service plans. Existing law imposes
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various fines and administrative penalties for certain violations of these
provisions that are deposited in the Managed Care Administrative Fines
and Penalties Fund. Existing law requires the first $1,000,000 in the
fund to be transferred each year to the Medically Underserved Account
Jfor Physicians for the purposes of the Steven M. Thompson Physician
Corps Loan Repayment Program. Existing law requires all remaining
funds to be transferred each year to the Major Risk Medical Insurance
Fund for purposes of the Major Risk Medical Insurance Program.

This bill would establish within the Health Professions Education
Foundation the Steven M. Thompson. Medical School Scholarship
Program (STMSSP) managed by the foundation and the Office of
Statewide Health Planning and Development to promote the education
of medical doctors and doctors of osteopathy, as specified. This bill
would provide up to 3105,000 in scholarships-to selected participants
who agree in writing prior to entering an accredited medical or
osteopathic school to serve in an eligible setting.

This bill would establish the Steven M. Thompson Medical School
Scholarship Account within the Health Professions Education Fund to
fund the STMSSP. This bill, beginning January 1, 2014, would require
all remaining funds after the first $1,000,000 to be transferred each
year from the Managed Care Administrative Fines and Penalties Fund
to the account, for purposes of the STMSSF, upon appropriation by the
Legislature. .

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do endct as follows:

1 SEC‘TION 1. Section 1341.45 of the Health and Safety Code
2 is amended to read:

3 1341.45. (2) There is hereby created in the State Treasury the
4 Managed Care Administrative Fines and Penalties Fund.

5  (b) Thefines and administrative penalties collected pursuant to
6 this chapter, on and after the operative date of this section, shall
7 be deposited into the Managed Care Administrative Fines and
8 Penalties Fund.

9  (c) The fines and administrative penalties deposrted into the
10 Managed Care Administrative Fines and Penalties Fund shall be
11 transferred by the department, beginning September 1, 2009, and
12 annually thereafter, as follows:

98
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(1) The first one million dollars ($1,000,000) shall be transferred
to the Medically Underserved Account for Physicians within the
Health Professions Education Fund and shall, upon appropriation
by the Legislature, be used for the purposes of the Steven M.
Thompson Physician Corps Loan Repayment Program, as specified
in Article 5 (commencing with Section 128550) or Chapter 5 of
Part 3 of Division 107 and, notwithstanding Section 128555, shall
not be used to provide funding for the Phy51c1an Volunteer
Program.

(2) Axy-(4) Prior to January 1, 2014, any amount over the
first one million dollars ($1,000,000), including accrued interest,
in the fund shall be transferred to the Major Risk Medical Insurance
Fund created pursuant to Section 12739 of the Insurance Code and
shall, upon appropriation by the Legislature, be used for the Major
Risk Medical Insurance Program for the purposes specified in
Section 12739.1 of the Insurance Code.

(B) Beginning January 1, 2014, any amount over the first one
million dollars ($1,000,000), including accrued interest, in the
Jund shall be transferred to the Steven M. Thompson Medical
School Scholarship Account within the Health Professions
Education Fund, created pursuant to Section 128580, and shall,
upon appropriation by the Legislature, be used by the Office of
Statewide Health Planning and Development for the Steven M.
Thompson Medical School Scholarship Program for the purposes
specified in Article 6 (commencing with Section 128560) of Chapter
5 of Part 3 of Division 107.

(d) Notwithstanding subdivision (b) of Section 1356 and Section
1356.1, the fines and administrative penalties authorized pursuant
to this chapter shall not be used to reduce the assessments imposed
on health care service plans pursuant to Section 1356.

SEC. 2. Article 6 (commencing with Section 128560) is added

to Chapter 5 of Part 3 of Division 107 of the Health and Safety

Code, to read:

Arz‘zcle 6. Steven M. Thompson Medical School Scholarship
Program

128560. (a) There is hereby established within the Health

Professions Education Foundation, the Steven M. Thompson
Medical School Scholarship Program.
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(b) It is the intent of this article that the foundation and the
office provide the ongoing program management for the program.

(c) For the purposes of this article, the foundation shall consult
with the commiitee established pursuant to subdivision (b) of
Section 128551,

128565. For purposes of this article, the following definitions
shall apply: .

(@) “Account” means the Steven M. Thompson Medical School
Scholarship Account established within the Health Professions
Education Fund pursuant to this article.

(b) “Foundation” means the Health Professions Education
Foundation.

(c) “Medi-Cal threshold languages” means primary languages
spoken by limited-English-proficient (LEP) population groups
meeting a numeric threshold of 3,000 LEP individuals eligible for
Medi-Cal residing in a county, 1,000 LEP individuals eligible for
Medi-Cal residing in a single ZIP Code, or 1,500 LEP individuals
eligible for Medi-Cal residing in two contiguous ZIP Codes.

(d) “Medically underserved area” means an area defined as a
health professional shortage area in Part 5 (commencing with
Sec. 5.1) of Subchapter A of Chapter 1 of Title 42 of the Code of
Federal Regulations or an area of the state where unmet priority
needs for physicians exist as determined by the California
Healthcare Workforce Policy Commission pursuant to Section
128225, '

(e) “Medically underserved population” means the persons
served by the Medi-Cal program, the Healthy Families Program,
and uninsured populations.

() “Office” means the Office of Statewide Health Planning and .

Development (OSHPD).
(¢) “Practice setting” means either of the following:
(1) A community clinic as defined in subdivision (a) of Section

1204 and subdivision (c) of Section 1206, a clinic owned or

operated by a public hospital and health system, or a clinic owned
and operated by a hospital that maintains the primary contract
with a county government to fulfill the county’s role pursuant to
Section 17000 of the Welfare and Institutions Code, each of which
is located in a medically underserved area and at least 50 percent
of whose patients are from a medically underserved population.

98 .
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(2) A medical practice located in a medically underserved area
and at least 50 percent of whose patients are from a medically

- underserved population. '
(h) “Primary specialty” means family practice, internal

medicine, pediaz‘rics, or obstetrics/gynecology.

(i) “"Program” means the Steven M. Thompson Medical School
Scholarship Program.

() “Selection committee” means the advisory committee of not
more than seven members established pursuant to subdivision (b)
of Section 128551.

(k) “Super-medically underserved area” means an avea defined
as medically underserved pursuant to subdivision (d) that also
meets a heightened criteria of physician shortage as determined
by the foundation.

128570. (a) Persoms participating in the program shall be
persons who agree in writing prior to entering an accredited
medical or osteopathic school to serve in an eligible practice
setting, pursuant to subdivision (g) of Section 1285635, for at least
three years. The program shall be used only for the purpose of
promoting the education of medical doctors and doctors. of
osteopathy and related administrative costs.

(b) A program participant shall commit to three years of
Jull-time professional practice once the participant has achieved
Jull licensure pursuant to Article 4 (commencing with Section
2080) of Chapter 5 or Section 2099.5 of the Business and
Professions Code and after completing an accredited residency
program. The obligated professional service shall be in direct
patient care in an eligible practice setting pursuant to subdzvzszon
(g) of Section 128565.

(1) Leaves of absence shall be permitted for serious illness,
pregnancy, or other natural causes. The selection committee shall
develop the process for determining the maximum permissible
length of an absence and the process for reinstatement. Awarding
of scholarship funds shall be deferred until the participant is back
to full-time status.

(2) Full-time status shall be defined by the selection committee.
The selection committee may establish exemptions jfrom this
requirement on a case-by-case basis.

(¢) The maximum allowable amount per total scholarship shall
be one hundred five thousand dollars (3105,000). These moneys
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shall be distributed over the course of a standard medical school
curriculum. The distribution of funds shall increase over the course
of medical school, increasing to ensure that at least 45 percent of
the total scholarship award is dzsz‘rzbuz‘ed upon matriculation in
the final year of school.

(d) In the event the program parz‘zcz_parzz‘ does not complete the
minimum three years of professional service pursuant to the
contractual agreement between the foundation and the participant,
the office shall recover the funds awarded plus the maximum
allowable interest for failure to begin or complete the service
obligation.

128575. (a) The selection committee shall use guidelines that
meet all of the following criteria to select scholarship recipients:

(1) Provide priorily consideration to applicants who are best
suited to meet the cultural and linguistic needs and demands of
patients from medically underserved populatzons and who meet
one or more of the following criteria:

(4) Speak a Medi-Cal threshold language.

(B) Come from an economically disadvantaged background.

(C) Have experience working in medically underserved areas

- or with medically underserved populations.

(2) Give preference to applicants who have committed to
practicing in a primary specialty.

(3) Give preference to applicants who will serve in a practice
setting in a super-medically underserved area.

(4) Include a factor ensuring geographic distribution of
placements.

(b) The selection committee may award up to 20 percent of the
available scholarships to program applicants who will practice
specialties outside of a primary specialty.

(¢) Thefoundation, in consultation with the selection committee,
shall develop a process for outreach to potentially eligible
applicants.

128580. (a) The Steven M. Thompson Medical School
Scholarship Account is hereby established within the Health
Professions Education Fund. The primary purpose of this account
is to provide funding for the ongoing operations of the program
provided for under this article. This account shall receive money
Jrom the Manageéd Care Administrative Fines and Penalties Fund
pursuant to Section 1341.45.
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(b) Funds in the account shall be used to fund scholarships
pursuant to agreements made with recipients and as follows:

(1) Scholarships shall not exceed one hundred five thousand
(3105,000) per recipient.

(2) Scholarships shall not exceed the amount of the educational
expenses incurred by the recipient.

(c) Effective January 1, 2014, the foundation may seek and

receive matching funds from foundations and private sources to

be placed in the account. “Matching funds” shall not be construed
to be limited to a dollar-for-dollar match of funds.

(d) Funds placed in the account for purposes of this article,
including, but not limited to, funds received pursuant to subdivision
(c) shall, upon appropriation by the Legislature, be used for the
purposes of this article.

(e) The account shall be used to pay for the cost of administering
the program, not to exceed 5 percent of the total appropriation
Jor the program.

() The office and the foundation shall manage the account
established by this section prudently in accordance with other
provisions of law.

98
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 783
Author: Hayashi
Bill Date: April 7,2011, amended
Subject: Professional Corporations: Licensed Physical Therapists
Sponsor: California Medical Association, California Orthopaedic Assomatlon and

the Podiatric Medical Association

STATUS OF BILL:

This bill is on the Assembly Third Reading File.

DESCRIPTION OF CURRENT LEGISLATION:

- This bill would add licensed physical therapists and occupational therapists to the list of
healing arts practitioners who may be shareholders, officers, directors, or professional -
employees of a medical corporation.

ANALYSIS:

Since 1990, the Physical Therapy Board has allowed physical therapist’s to be
employed by medical corporations. On September 29, 2010, the California Legislative Counsel
issued a legal opinion that concluded a physical therapist may not be employed by a
professional medical corporation and stated. that only professional physical therapy
corporations or naturopathic corporations may employ physical therapists. This issue came to
the Legislature’s attention when existing law was amended to add naturopathic doctor
corporations and physical therapists were listed as professionals allowed to be employed by
these corporations. Because the medical corporation section of law did not specifically list
physical therapists, the issue was brought to the forefront and to the California Legislative
Counsel for an opinion. On November 3, 2010, the Physical Therapy Board voted to rescind
the 1990 resolution that authorized the forming of a general corporat1on employing physical
therapists. -

Currently, many physical therapists are employed by medical corporations. According
to the author’s office, this bill was introduced to “prevent the unnecessary loss of employment
during this economic recession by allowing medical and podiatric medical corporations to
continue to employ physical therapists, as they have done for over 21 years”.

The Occupational Therapy Association of California requesfed that this bill be amended
1



to clarify that occupational therapists are allowed to be employed by medical corporations
because they work in numerous health care settings throughout California and should have the
choice to be employed by medical corporations; this amendment was taken.

The Medical Board has received complaints regarding physicians who are employing
- physical therapists. Neither the Medical Board nor the Physical Therapy Board have taken
action against licensees as of yet. This bill will codify the practice that has been allowed for
over 20 years and allow physicians in medical corporations to employ physical therapists.

FISCAL:

SUPPORT:

OPPOSITION:

POSITION:

None to the Board

CMA (Co-sponsor), California Orthopaedic Association (Co-sponsor);
California Podiatric Medical Association (co-sponsor); California
Chiropractic Association; California Hospital Association; California
Labor Federation; California Nurses Association; California Teamsters
Public Affairs Council; Kaiser Permanente; Western States Council of
the United Food and Commercial Workers; and Numerous individuals

California Physwal Therapy Association; Capitol Physical Therapy, inc.;
and Numerous individuals

Recommendation: Support

April 11,2011



AMENDED IN ASSEMBLY APRIL 7, 2011

CALIFORNIA LEGISLATURE—2011—12 REGULAR SESSION

ASSEMBLY BILL | No. 783

Introduced by Assembly Member Hayashi

February 17, 2011

An act to amend Section 2406 of the Business and Professions Code,
and to amend Sec‘uon 13401 5 of the Corporanons Code relatmg to

effeet—mﬂﬁed-m’feiy- professzonal corporatzons

LEGISLATIVE COUNSEL’S DIGEST

AB 783, as amended, Hayashi. Professional corporations: licensed
physical therapists and occupational therapists.

Existing law regulating professional corporations provides that certain
healing arts practitioners may be shareholders, officers, directors, or
professional employees of a medical corporation-ore, podiatric medical
corporation, or a chiropractic corporation, subject to certain limitations.

This bill would add licensed physical therapists and licensed
occupational therapists to the list of healing arts practitioners who may
be shareholders, officers, directors, or professional employees of those
corporations. The bill would also make conforming changes to a related
provision.

Vote: %-majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.
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The people of the State of California do enact as follows:

1 SECTION 1. Section 2406 of the Business and Professions’
2 Code is amended to read:
3 2406. A medical corporation or podiatry corporation is a
4  corporation that is authorized to render professional services, as
5 defined in Sections 13401 and 13401.5 of the Corporations Code,
6 so long as that corporation and its shareholders, officers, directors,
7 and employees rendering professional services who are physicians
8 and surgeons, psychologists, registered nurses, optometrists,
9 podiatrists, chiropractors, acupuncturists, naturopathic doctors,
10 physical therapists, or, in the case of a medical corporation only,
11 physician assistants, marriage and family therapists, or clinical
12 social workers are in compliance with the Moscone-Knox
13 Professional Corporation Act, the provisions of this article and all
14  other statutes and regulations now or hereafter enacted or adopted
15 pertaining to the corporation and the conduct of its affairs.
16  With respect to a medical corporation or podiatry corporation,
17. the govermmental agency referred to in the Moscone-Knox
18 Professional Corporation Act is the board.
19 SEC. 2. Section 13401.5 of the Corporations Code is amended
20 toread:
21 13401.5. Notw1thstandmg subd1v151on (d) of Section 13401
22 and any other provision of law, the following licensed persons
23 may be shareholders, officers, directors, or professional employees
24  of the professional corporations designated in this section so long
25 as the sum of all shares owned by those licensed persons does not
26 exceed 49 percent of the total number of shares of the professional
27 corporation so designated herein, and so long as the number of
28 those licensed persons owning shares in the professional
29 corporation so designated herein does not exceed the number of
30 persons licensed by the governmental agency regulating the
31 designated professional corporation:
32  (a) Medical corporation.
33 (1) Licensed doctors of podiatric medicine.
34  (2) Licensed psychologists. '
35 (3) Registered nurses.
| 36 . (4) Licensed optometrists.
I‘ 37  (5) Licensed marriage and family therapists.
38 (6) Licensed clinical social workers.
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(7) Licensed physician assistants.

(8) Licensed chiropractors.

(9) Licensed acupuncturists.

(10) Naturopathic doctors. |

(11) Licensed physical therapists.

(12) Licensed occupational therapists.

(b) Podiatric medical corporation.

(1) Licensed physicians and surgeons.

(2) Licensed psychologists.

(3) Registered nurses.

(4) Licensed optometrists.

(5) Licensed chiropractors.

(6) Licensed acupuncturists.

(7) Naturopathic doctors.

(8) Licensed physical therapists.

(9) Licensed occupational therapists.

(¢) Psychological corporation.

(1) Licensed physicians and surgeons.

(2) Licensed doctors of podiatric medicine.
(3) Registered nurses.

(4) Licensed optometrists.

(5) Licensed marriage and family therapists.
(6) Licensed clinical social workers.

(7) Licensed chiropractors.

(8) Licensed acupuncturists.

(9) Naturopathic doctors.

(d) Speech-language pathology corporation.
(1) Licensed audiologists.

(e) Audiology corporation.

(1) Licensed speech-language pathologists.
() Nursing corporation.

(1) Licensed physicians and surgeons.

(2) Licensed doctors of podiatric medicine.
(3) Licensed psychologists.

(4) Licensed optometrists.

(5) Licensed marriage and family therapists.
(6) Licensed clinical social workers.

(7) Licensed physician assistants.

(8) Licensed chiropractors.

(9) Licensed acupuncturists.
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1 (10) Naturopathic doctors.
2  (g) Marriage and family therapy corporation.
'3 (1) Licensed physicians and surgeons.
4  (2) Licensed psychologists.
5  (3) Licensed clinical social workers.
6  (4) Registered nurses.
7  (5) Licensed chiropractors.
8  (6) Licensed acupuncturists.
9  (7) Naturopathic doctors.
10 (h) Licensed clinical social worker corporation.
11 (1) Licensed physicians and surgeons.
12 (2) Licensed psychologists.
13 (3) Licensed marriage and family therapists.
14 (4) Registered nurses.
15 (5) Licensed chiropractors.
16  (6) Licensed acupuncturists.
17 (7) Naturopathic doctors.
18 (i) Physician assistants corporation.
19 (1) Licensed physicians and surgeons.
20 (2) Registered nurses.
21 (3) Licensed acupuncturists.
22 (4) Naturopathic doctors.
23 (j) Optometric corporation.
24 (1) Licensed physicians and surgeons.
25  (2) Licensed doctors of podiatric medicine.
26  (3) Licensed psychologists.
27  (4) Registered nurses.
28  (5) Licensed chiropractors.
29  (6) Licensed acupuncturists.
30 (7)) Naturopathic doctors.
31 (k) Chiropractic corporation.
32 (1) Licensed physicians and surgeons.
33  (2) Licensed doctors of podiatric medicine.
34  (3) Licensed psychologists.
35 (4) Registered nurses.
36  (5) Licensed optometrists.
37  (6) Licensed marriage and family therapists.
38  (7) Licensed clinical social workers.
39 (8) Licensed acupuncturists.
40  (9) Naturopathic doctors.
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(10) Licensed physical therapists.

(11) Licensed occupational therapists.

() Acupuncture corporation.

(1) Licensed physicians and surgeons.

(2) Licensed doctors of podiatric medicine.
(3) Licensed psychologists.

(4) Registered nurses.

(5) Licensed optometrists.

(6) Licensed marriage and family therapists.
(7) Licensed clinical social workers.

(8) Licensed physician assistants.

(9) Licensed chiropractors.

(10) Naturopathic doctors.

(m) Naturopathic doctor corporation.

(1) Licensed physicians and surgeons.

(2) Licensed psychologists.

(3) Registered nurses.

(4) Licensed physician assistants.

(5) Licensed chiropractors.

(6) Licensed acupuncturists.

(7) Licensed physical therapists.

(8) Licensed doctors of podiatric medicine.

(9) Licensed marriage, family, and child counselors.
(10) Licensed clinical social workers.

(11) Licensed optometrists.

(n) Dental corporation.

(1) Licensed physicians and surgeons.

(2) Dental assistants.

(3) Registered dental assistants.

(4) Registered dental assistants in extended functions.
(5) Registered dental hygienists.

(6) Registered dental hygienists in extended functions.
(7) Registered dental hygienists in alternative practice..
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Numbetr: AB 824
Aunthor: Chesbro
Bill Date: February 17, 2011, introduced
Subject: Rural Hospitals: Phys101an Services
Sponsor: California Hospital Association

STATUS OF BILL:

This bill is currently in Assembly Health Committee.

DESCRIPTION OF CURRENT LEGISLATION:

This bill makes findings and declarations related to the difficulty of hospitals
recruiting and retaining physicians. This bill allows rural hospitals, as defined, to employ
up to 10 physicians and surgeons to provide medical services at the hospital or any other

- health facility that the rural hospital owns or operates. This bill also requires the Medical

Board of California (the Board) to deliver a report to the Legislature regardmg the
demonstration project by January 1, 2019.

ANALYSIS:

Current law (commonly referred to as the "Corporate Practice of Medicine" -
B&P Code section 2400) generally prohibits corporations or other entities that are not
controlled by physicians from practicing medicine, to ensure that lay persons are not
controlling or influencing the professional judgment and practice of medlcme by
physicians.

The Board administered a pilot project to provide for the direct employment of
physicians by qualified district hospitals; this project expired on January 1, 2011, (Senate

-Bill 376/Chesbro, Chap. 411, Statutes of 2003). The Board supported SB 376 because

the program was created as a limited pilot program, and required a final evaluation to
assess whether this exemption will promote access to health care.

SB 376 was sponsored by the Association of California Healthcare Districts to
enable qualified district hospitals to recruit, hire and employ physicians as full-time paid
staff in a rural or underserved community meeting the criteria contained in the bill.
Support for this bill was premised upon the belief that the employment of physicians
could improve the ability of district hospitals to attract the physicians required to meet the
needs of those communities and also help to ensure the continued survival of healthcare
district hospitals in rural and underserved communities, without any cost to the state.

Although it was anticipated that this pilot program would bring about significant
improvement in access to healthcare in these areas, only five hospitals throughout all of
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California have participated, employing a total of six physicians. The last date for
physicians to enter into or renew a written employment contract with the qualified district
hospital was December 31, 2006, and for a term not in excess of four years.

Current law required the Board to evaluate the program and to issue a report to
the Legislature no later than October 1, 2008. In March, 2008, staff sent letters to the six
physicians and five hospital administrators participating in the program, asking each to
define the successes, problems, if any, and overall effectiveness of this program for the
hospital and on consumer protection. Additional input was sought as to how the program
could be strengthened, and the participating physicians were asked to share thoughts on
how the program impacted them personally.

The Board was challenged in evaluating the program and preparing the required
report because the low number of participants did not afford sufficient information to
prepare a valid analysis of the pilot. In summary, while the Board supports the ban on
the corporate practice of medicine, it also believes there may be justification to extend the
pilot so that a better evaluation can be made. However, until there is sufficient data to
perform a full analysis of an expanded pilot, the Board’s position as spelled out in the
report to the Legislature (September 10, 2008) was that the statutes governing the
corporate practice of medicine should not be amended as a solution to solve the problem
of access to healthcare. :

The expired pilot provided safeguards and limitations. That program provided for
the direct employment of no more than 20 physicians in California by qualified district
hospitals at any time and limited the total number of physicians employed by such a
hospital to no more than two at a time. The Medical Board was notified of any
physicians hired under the pilot, and the contracts were limited to four years of service.

This bill allows rural hospitals to employ one or more physicians and surgeons,
but no more than 10 at one time, to provide medical services at the rural hospital or other
health facility that the rural hospital owns or operates. This bill defines rural hospital as
all of the following: a general acute care hospital (GACH) located in an area designated
as nonurban by the United States Census Bureau; a GACH located in a rural-urban
commuting area code of 4 or greater as designated by the United States Department of
‘Agriculture; or a rural GACH as defined in subdivision (2) of Section 1250 of the Health
and Safety Code. According to the Sponsor, there are 69 rural hospitals and they would,
all meet the requirements of this bill. This would allow potentially 690 physicians to be
directly employed by rural hospitals; however it is unlikely that all rural hospitals would
participate and that they would all hire 10 physicians.

" This bill allows a rural hospital whose service area includes a medically
underserved area (which is defined as an area defined in federal regulations or an area of
the state where unmet priority needs for physicians exists as determined by the California
Healthcare Workforce Policy Commission), a medically underserved population (which
are defined as the Medi-Cal, Healthy Families and uninsured population), or that has
been federally designated as a health professional shortage area, to employ up to 10
physicians at one time to provide medical services. The Board would be able to
authorize employment of additional physicians if it deems appropriate. The rural hospital
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may ret.ain all or part of the income generated by the physician and surgeon for medical
services billed and collected by the rural hospital, if the physician and surgeon approves
the charges.

A rural hospital may participate in the pilot program if the following conditions
are met: the rural hospital documents that it has been unsuccessful in recruiting one or
more primary care-or specialty physicians for at least 12 continuous months (unless there
is an unexpected or sudden vacancy that needs to be filled immediately); and the chief
executive officer of the rural hospital certifies to the Board that the inability to recruit
primary care or specialty physicians has negatively impacted patient care in the
community and that there is a critical unmet need in the community.

The rural hospital that employs 2 physician shall develop and implement a
written policy to ensure that each employed physician exercises his or her independent
medical judgment in providing care to patients.

Each physician employed by a rural hospital shall sign a statement biennially
indicating that the physician and surgeon:

e Voluntarily desires to be employed by the hospltal

o Will exercise independent medical judgment in all matters relating to the
provision of medical care to his or her patients.

e Will report immediately to the Board any action or event that the
physician reasonably and in good faith believes constitutes a compromise of his or
her independent medical judgment in providing patient care.

The signed statement shall be retained by the rural hosi)ital for a period of at least
three years. A copy of the signed statement shall be submitted by the rural hospital to the
Board within 10 working days after the statement is signed by the physician.

If a report 1s filed with the Board and the Board believes that a rural hospital has
violated this prohibition, the Board shall refer the matter to the Department of Public
Health (DPH), which shall investigate the matter. If the department believes that the rural
hospital has violated the prohibition, it shall notify the rural hospital. Certain due process
procedures are set forth and penalties are outlined.

Lastly, this bill requires the Board to deliver a report to the Legislature regarding
the demonstration project by January 1, 2019. The report must include an evaluation of
the effectiveness of the demonstration project in improving access to health care in rural
and medically underserved areas and the demonstration project’s impact on consumer
protection as it relates to intrusions into the practice of medicine. This bill sunsets the
direct employment of physicians’ pilot project on January 1, 2022.

The written policy and statement should be more appropriately submitted to both
the Board and the DPH, so both agencies are aware of the policy the hospital has
established for the physicians as it relates to public protection. Further, employment
protection must be provided for all employed physicians, so that any report filed with the
Board does not lead to retaliatory action by the hospital.



The intent of the original pilot was to recruit physicians and surgeons to provide
medically necessary services in rural and medically underserved communities. This was
seen as one avenue through which to improve access to care for underserved populations. '
In the past, the Board has supported expansion of the pilot project in order to allow us to
collect the required data; however, expanding to potentially 690 physicians may not be
limited enough to protect consumers.

It is important to note that there are three bills that allow for various pilot
programs allowing direct employment of physicians pending in the 2011 legislative
session.

SUPPORT: California Hospital Association (Sponsor); Association of
California Healthcare Districts; Barton Memorial Hospital;
California Center for Rural Policy, Humboldt State University;
California State Association of Counties; Catalina Island Medical
Center; Eastern Plumas Health Care; El Centro Regional Medical
Center; George L. Mee Memorial Hospital; John C. Fremont
Healthcare District; Lompoc Valley Medical Center; Modoc
Medical Center Regional Council of Rural Counties; St. Joseph
Health System — Humboldt County; Sutter Amador Hospital;
Tehachapi Valley Healthcare District; and Trinity Hospital.

OPPOSITION: California Chapter of the American College of Emergency
Physicians and California Medical Association

FISCAL: v . Within existing resources to monitor the program, potentially
$50,000 to do the evaluation study in 2019. -

POSITION: Recommendation: Support in Concept

April 26, 2011



AMENDED IN ASSEMBLY MARCH 31, 2011

CALIFORNIA LEGISLATURE—2011—12 REGULAR SESSION

ASSEMBLY BILL No. 824

JIntroduced by Assembly Member Chesbro

February 17, 2011

An act to add and repeal Chapter 6.5 (commencing with Sectz'on,J 2487 J
of Part 4 of Division 106 of the Health and Safety Code, relating to
public health.

LEGISLATIVE COUNSEL’S DIGEST

AB 824, as amended, Chesbro. Rural-health—Rural hospitals:

physician services.
Existing law requires the Secretary of the California Health and

- Welfare Agency to establish an Office of Rural Health within the agency

and sets forth its powers and duties relating to promoting a strong
working relationship between state government, prescribed entities,
and rural consumers and relating to developing health initiatives and
maximizing existing resources without duplication. Existinglaw-makes

Existing law generally provides for the lz:censure of health facilities,
including rural general acute care hospitals, by the State Department
of Public Health.
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Existing law requires the department to provide expert technical

assistance to strategically located, high-risk rural hospitals, as defined,

to assist the hospitals in carrying out an assessment of potential business
and diversification of service opportunities. Existing law also requires

. the department to continue fo provide regulatory relief when appropriate
through program flexibility for such items as staffing, space, and
physical plant requirements.

This bill would, until January 1, 2022, establish a demonstration
project authorizing a rural hospital, as defined, that meets specified
conditions, to employ up to 10 physicians and surgeons at one time,
except as provided, to provide medical services at the rural hospital or
other health facility that the rural hospital owns or operates, and to
retain all or part of the income generated by the physicians and surgeons
Jor medical services billed and collected by the rural hospital if the
physician and surgeon in whose name the charges are made approves
the charges. The bill would require a rural hospital that employs a
physician and surgeon pursuant to those provisions to develop and
implement a policy regarding the independent medical judgment of the
physician and surgeon. The bill would require these physicians and
surgeons to.biennially sign a specified statement.

The bill would impose various duties on the department and the
Medical Board of California including a requirement that the board

deliver a report to the Legislature regarding the demonstration project .

by January 1, 2019.
Vote: majority. Appropriation: no. Fiscal committee: ﬁe-yes
State-mandated local program: yesno.

The people of the State of California do enact as follows:

SECTION 1. The Legisiature finds and declares all of the

1
2 following:

3 (a) Many hospitals in the state are having great difficulty
4  recruiting and retaining physicians.

5 (b) There is a shortage of physicians in communities across
6 California, particularly in rural areas, and this shortage limits
7 access to health care for Californians in these communities.

8 (¢) The average age of physicians in rural and underserved
9 urban communities is approaching 60 years of age, with many of
0 these physicians planning to retire within the next two years.
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(d) Allowing rural hospitals to directly employ physicians will
allow rural hospitals to provide economic security adequate for
a physician to relocate and reside in the communities served by
the rural hospitals and will help rural hospitals vecruit physicians
to provide medically necessary services in these communities and

further enhance technological developments such as the adoption

of electronic medical records.

(e) Allowing rural hospitals to directly employ physicians will
provide physicians with the opportunity to focus on the delivery
of health services to patients without the burden of administrative,
financial, and operational concerns associated with the
establishment and maintenance of a medical office, thereby giving
the physicians a reasonable professional and personal lifestyle.

() Direct employment of physicians by the University of .

California hospitals, county hospitals, and community clinics has
proved to be a successful recruitment tool for those entities and
provided physicians with much sought after economic and
professional security.

() It is the intent of the Legislature by enacting this act to
establish a demonstration project authorizing a rural hospital that
meets the conditions set forth in Chapter 6.5 (commencing with
Section 124871) of Part 4 of Division 106 of the Health and Safety
Code to employ physicians directly and to charge for their
professional services.

(h) 1t is the intent of the Legislature to prevent a rural hospital

that employs a physician from interfering with, controlling, or_

otherwise directing the physician’s medical judgment or medical
treatment of patients.

(i) It is the further intent of the Legislature to increase the
number of physicians in rural communities to address the
unprecedented physician shortage and not to redistribute the
current physicians, by allowing rural hospitals to directly hire
physicians currently working in health clinics in these communities.

SEC. 2. Chapter 6.5 (commencing with Section 124871) is

added to Part 4 of Division 106 of the Health and Safety Code, to
read:
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CHAPTER 0.5. Rurar HoSPITAL PHYSICIAN AND SURGEON
SERVICES DEMONSTRATION PROJECT

124871. For purposes of this chapter, “rural hospital” means
all of the following:

(a) A general acute care hospital located in an area designated
as nonurban by the United States Census Bureau.

(b) A general acute care hospital located in a rural-urban
commuting area code of 4 or greater as designated by the United
States Department of Agriculture.

(c) A rural general acute care hospital, as defined in subdivision
(a) of Section 1250.

124872. (a) Notwithstanding Article 18 (commencing with
Section 2400) of Chapter 5 of Division 2 of the Business and
Professions Code and in addition to other applicable laws, a rural
hospital whose service area includes a medically underserved
area, a medically underserved population, or that has been
federally designated as a health professional shortage area may
employ one or more physicians and surgeons, not to exceed 10

physicians and surgeons at ome time, except as provided in

subdivision (c), to provide medical services at the rural hospital
or other health facility, as defined in Section 1250, that the rural
hospital owns or operates. The rural hospital may retain all or
part of the income generated by the physician and surgeon for
medical services billed and collected by the rural hospital, if the
physician and surgeon in whose name the charges are made
approves the charges.

(b) A rural hospital may participate in the program if both of

the following conditions are met:

(1) The rural hospital documents that it has beern unsuccessful
in recruiting one or more primary care or speciality physicians
Jor at least 12 continuous months beginning July 1, 2010. An

. exception shall be provided to the 12 month recruiting process

when there is an unexpected or sudden vacancy that needs to be
filled immediately. .
(2) The chief executive officer of the rural hospital certifies to
the Medical Board of California that the inability to recruit primary
care or speciality physicians has negatively impacted patient care
in the community and that there is a critical unmet need in the
community, based on a number of factors, including, but not limited
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to, the number of patients referred for care outside the community,
the number of patients who experienced delays in treatment, and
the length of the treatment delays.

(c) The total mumber of licensees employed by the rural hospital
at one time shall not exceed 10, unless the employment of
additional physicians and surgeons is deemed appropriate by the
Medical Board of California on a case-by-case basis. In making
this determination, the board shall take into consideration whether
access to care is improved for the community served by the hospital
by increasing the number of physicians and surgeons employed.

124873. (a) A rural hospital that employs a physician and
surgeon pursuant to Section 124872 shall develop and implement
a written policy to ensure that each employed physician and
surgeon exercises his or her independent medical judgment in
providing care to patients.

(b) Each physician and surgeon employed by a rural hospital
pursuant to Section 124872 shall sign a statement biennially
indicating that the physician and surgeon.

(1) Voluntarily desires to be employed by the hospital.

(2) Will exercise independent medical judgment in all matters
relating to the provision of medical care to his or her patients.

(3) Will report immediately to the Medical Board of California
any action or event that the physician and surgeon reasonably and
in good faith believes constitutes a compromise of his or her
independent medical judgment in providing care to patients in a
rural hospital or other health care facility owned or operated by
the rural hospital.

(c) The signed statement required by subdivision (b) shall be
retained by the rural hospital for a period of at least three years.
A copy of the signed statement shall be submitted by the rural
hospital to the Medical Board of California within 10 working
days after the statement is signed by the physician and surgeon.

(d) A rural hospital shall not interfere with, control, or direct
a physician and surgeon’s exercise of his or her independent
medical judgment in providing medical care to patients. If,
pursuant to a report to the Medical Board of California required
by paragraph (3) of subdivision (a), the Medical Board of
California believes that a rural hospital has violated this
prohibition, the Medical Board of California shall refer the matter
to the State Department of Public Health, which shall investigate

98



— = bt b et b e el e ’
OO UVMPMAULWNFRLROWOVWO~IAAWLIAWRN —

[N\
— o

WWNDNDPDDNDNDNN
H OV MW

LY LWL LW
(o WO, N SN UL I S

AB 824 ' —6—

the matter. If the department concludes that the rural hospital has
violated the prohibition, it shall notify the rural hospital. The rural
hospital shall have 20 working days to respond in writing to the
department’s notification, following which the department shall
make a final determination. If the department finds that the rural
hospital violated the prohibition, it shall assess a civil penalty of
five thousand dollars ($5,000) for the first violation and twenty-five

thousand dollars (325,000) for any subsequent violation that occurs
within three years of the first violation. If no subsequent violation

occurs within three years of the most recent violation, the next
civil penalty, if any, shall be assessed at the five thousand dollar
($5,000) level. If-the rural hospital disputes a determination by
the department regarding a violation of the prohibition, the rural
hospital may request a hearving pursuant to Section 131071.

Penalties, if any, shall be paid when all appeals have been
exhausted and the department's position has been upheld, '

(e) Nothing in this chapter shall exempt a rural hospital from
a reporting requirement or affect the authority of the board to take
action against a physician and surgeon’s license.

124874. (a) Not later than January 1, 2019, the Medical Board
of California shall deliver a report to the Legislature regarding
the demonstration project established pursuant to this chapter.
The report shall include an evaluation of the effectiveness of the
demonstration project in improving access to health care in rural
and medically underserved areas and the demonstration project’s
impact on consumer protection as it relates to intrusions into the
practice of medicine. 4 '

(b) This chapter shall remain in effect only until January 1,
2022, and as of that date is repealed, unless a later enacted statute,
that is enacted before January 1, 2022, deletes or extends that
date.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: ABR89S
Author: Halderman
Bill Date: February 17, 2011, introduced
Subject: Personal Income Tax: Physicians: Qualified Medical Services
- Sponsor: Author ’

STATUS OF BILL:

This bill is currently in Assembly Revenue and Taxation Committee.
DESCRIPTION OF CURRENT LEGISLATION:

This bill would ﬁrovide a tax credit for physicians of up to $5,000 for providing
medical services or emergency medical services free of charge or at a reduced rate at a
local community clinic or in an emergency department of a hospital.

ANALYSIS:

Currently, there is a shortage of health care providers in California. Many
physicians who would like to volunteer their services are unable to do so due to the cost
of medical malpractice insurance. ‘In 2010, the Medical Board sponsored a bill, SB 1031
(Corbett), which would have provided medical malpractice coverage to volunteer
physicians who are providing uncompensated medical care to low-income or underserved
patients in order to promote access to care. A

This bill would provide a tax credit of up to $5,000 for physicians and surgeons
and osteopathic physicians and surgeons who provide qualified medical services. This
bill defines qualified medical services as medical services or emergency medical services
provided free of charge or at a reduced rate at a local community clinic or in an
emergency department of a general acute care hospital. The amount of the tax credit is
25 percent of the value of the qualified medical services personally provided by the

~ physician and surgeon. This bill includes a sunset date of December 1, 2017. -

According to the author’s office, underpayment and non-payment by Medi-Cal
contributed to the closure of her medical practice in underserved rural central California.
The author was unable to cover basic operating costs when providing uncompensated and
undercompensated care to rural populations. The author believes this a chronic problem
in rural areas where the physician workforce is scare and reimbursement rates are
unsustainable. The author believes that this bill will provide an incentive for California
physicians provide uncompensated care, and will help physicians recoup losses incurred
when providing uncompensated care. The author believes this bill will help California
improve access to medical care for consumers who might otherwise go untreated.



i
—

This bill will provide an incentive for physicians who volunteer their services in
community clinics and emergency departments. The Board has been supportive in the

"past of any measure that promotes physicians to volunteer and helps to increase access to

care for California consumers.
SUPPORT: California Medical Association

OPPOSITiON: ~ Note on file

FISCAL: - None
POSITION: Recommendation: Support

. April 18,2011



CALIFORNIA LEGISLATURE—2011—12 REGULAR SESSION

ASSEMBLY BILL No. 895

Introduced by Assembly Members Halderman and Portantino

February 17,2011

" An act to add and repeal Section 17053.90 of the Revenue and
Taxation Code, relating to taxation, to take effect immediately, tax levy.

LEGISLATIVE COUNSEL’S DIGEST

AB 895, as introduced, Halderman. Personal income tax: physicians:
qualified medical services.

The Personal Incorme Tax Law authorizes various credits against the
taxes imposed by that law.

This bill would authorize a credit against those taxes for each taxable
year beginning on or after January 1, 2012, and before January 1,2017,
in an amount equal to 25% of the value of qualified medical services
as defined, personally provided by a qualified taxpayer during the
taxable year.

This bill would take effect immediately as a tax levy.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as Jfollows:

1 SECTION 1. Section 17053.90 is added to the Revenue and
2 Taxation Code, to read:

3 17053.90. (a) For each taxable year beginning on or after
4 January 1,2012, and before January 1, 2017, there shall be allowed
5 asa credlt against the “net tax,” as defined in Section 17039, an
6 amount equal to 25 percent of the value of qualified medical

99



AB 895 R

O 003\ W D WK

10

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

services personally provided by a qualified taxpayer during the
taxable year.

(b) For purposes of this section:

(1) “Emergency medical services” has the same meaning as
“emergency services and care” as that term is defined in
subdivision (a) of Section 1317.1 of the Health and Safety Code.

(2) “Local community clinic” means a community clinic or free
clinic as defined in subparagraphs (A) and (B) of paragraph (1) of
subdivision (a) of Section 1204 of the Health and Safety Code.

(3) “Qualified medical services” means medical services
provided by a qualified taxpayer free of charge or at a reduced rate
at a local community clinic, or emergency medical services
provided by a qualified taxpayer free of charge or at a reduced rate
in an emergency department of a general acute care hospital
licensed pursuant to Section 1250 of the Health and Safety Code.

(4) “Qualified taxpayer” means a physician or surgeon licensed
by the Medical Board of California or the Osteopathic Medical
Board of California.

(c) The amount of credit allowed to any quahﬁed taxpayer by
this section shall not exceed five thousand dollars ($5,000) per
taxable year.

(d) (1) The value of medical services provided shall be
determined acoording to the usual, reasonable, and customary rate
as described in Section 1300.71(2)(3)(B) of Title 28 of the
California Code of Regulations.

(2) In the case of medical services being provided at a reduced
rate, the amount used to calculate the value of the qualified medical
services provided shall be the difference between the value of the
medical services provided, as determined by paragraph (1), and
the reduced rate charged.

(e) No other credit or deduction shall be allowed by this part
for any amount for which a credit is claimed under this section.

(f) The local community clinic or general acute care hospital,
as described in this section, shall provide documentation to the
qualified taxpayer regarding the value of services prov1ded as
prescribed by this section.

(g) If the credit allowed by this section exceeds the “net tax”
for the taxable year, the excess may be carried over to reduce the
“net tax” for the succeeding eight taxable years, or until the credit
has been exhausted, whichever occurs first.
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(h) This section shall remain in effect only until December 1,
2017, and as of that date is repealed. However, any unused credit
may continue to be carried forward, as provided in subdivision

SEC. 2. This act provides for a tax levy within the meaning of
Article IV of the Constitution and shall go into immediate effect.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 926
Author: Hayashi
Bill Date: February 18, 2011, Introduced
Subject: ' Physicians and Surgeons: Direct Employment
Sponsor: Author

STATUS OF BILL:

This bill is currently in Assembly Business, Professions and Consumer Protection
Committee.

DESCRIPTION OF CURRENT LEGISLATION:

This bill makes findings and declarations related to communities having difficulty in
recruiting and retaining physicians and surgeons. This bill establishes a pilot project that
would provide for the direct employment of a total of 50 physicians and surgeons by
qualified district hospitals. This bill requires the Medical Board of California (the Board) to
report to the Legislature on the evaluation of the effectiveness of the pilot project in
improving access to health care in rural and medically underserved areas and the project’s
impact on consumer protection as it relates to intrusions into the practice of medicine by
October 1, 2020. This bill also will be amended to contain an urgency clause.

ANALYSIS:

Current law (commonly referred to as the "Corporate Practice of Medicine" - B&P
Code section 2400) generally prohibits corporations or other entities that are not controlled

. by physicians from practicing medicine, to ensure that lay persons are not controlling or

influencing the professional judgment and practice of medicine by physicians.

The Board administered a pilot project to provide for the direct employment of
physicians by qualified district hospitals; this project expired on January 1, 2011. (Senate
Bill 376/Chesbro, Chap. 411, Statutes 0f£ 2003). The Board supported SB 376 because the
program was created as a limited pilot program, and required a final evaluation to assess
whether this exemption will promote access to health care.

SB 376 was sponsored by the Association of California Healthcare Districts to enable
qualified district hospitals to recruit, hire and employ physicians as full-time paid staffin a
rura] or underserved community meeting the criteria contained in the bill. Support for this
bill was premised upon the belief that the employment of physicians could improve the
ability of district hospitals to attract the physicians required to meet the needs of those
communities and also help to ensure the continued survival of healthcare district hosp1tals in
rural and underserved communities, without any cost to the state :



Although it was anticipated that this pilot program would bring about significant
improvement in access to healthcare in these areas, only five hospitals throughout all of
California have participated, employing a total of six physicians. The last date for physicians
to enter into or renew a written employment contract with the qualified district hospital was
December 31, 2006, and for a term not in excess of four years.

. Current law required the Board to evaluate the program and to issue a report to the
Legisiature no later than October 1, 2008. In March, 2008, staff sent letters to the six
physicians and five hospital administrators participating in the program, asking each to
. define the successes, problems, if any, and overall effectiveness of this program for the
hospital and on consumer protection. Additional input was sought as to how the program
could be strerigthened, and the participating physicians were asked to share thoughts on how
the program impacted them personally.

, The Board was challenged in evaluating the program and preparing the required
report because the low number of participants did not afford us sufficient information to
prepare a valid analysis of the pilot. In summary, while the Board supports the ban on the
corporate practice of medicine, it also believes there may be justification to extend the pilot
so that a better evaluation can be made. However, until there is sufficient data to perform a
full analysis of an expanded pilot, the Board’s position as spelled out in the report to the
Legislature (September 10, 2008) was that the statutes governing the corporate practice of
medicine should not be amended as a solution to solve the problem of access to healthcare.

- The pilot provided safeguards and limitations. That program provided for the direct

employment of no more than 20 physicians in California by qualified district hospitals at any .

time and limited the total number of physicians employed by such a hospital to no more than
two at a time. The Medical Board was notified of any physicians hired under the pilot, and

the contracts were limited to four years of service. Further, per the current pilot program: 1)

the hospital must be located in smaller counties (a population of less than 750,000); 2) the
hospital must provide a majority of care to underserved populations; 3) the hospital must
notify the Board.

This bill would create a new pilot program that would provide for the direct
employment of a total of 50 physicians and surgeons by qualified district hospitals, up to five
physicians and surgeons per each district hospital. This bill defines a qualified dlstnct
hospital as a hospital that meets all of the following requirements:

e Must be organized and governed pursuant to Local Health Care District Law.
» Must provide a percentage of care to Medicare, Medi-Cal, and uninsured patients
- that exceeds 50 percent of patient days.
e Must be located in a county with a total population of less than 750,000.
e Must have net losses from operations in fiscal year 2008-09, as reported to the
Office of Statewide Health Planning and Development.

A qualified district hospltal may directly employ a licensee if all of the following
conditions are satisfied:



e The total number of physicians and surgeons employed by all quahﬁed district
hospitals does not exceed 50.

¢ The medical staff and elected trustees of the qualified district hospltal concur by
an affirmative vote of each body that the physician and surgeon’s employment is

- in the best interest of the communities served by the hospital.

o The licensee enters into or renews a written employment contract with the
qualified district hospital prior to December 31, 2015, for a term not in excess of
four years. The contract shall provide for a mandatory dispute resolution under
the auspices of the Board for disputes directly relatmg to the licensee’s clinical
practice.

-» The total number of licensees employed by the qualified district hospital must
not exceed five at any time.

* The qualified district hospital notifies the Board in writing that the hospital plans
to enter into a written contract with the licensee and the board has confirmed that
the licensee’s employment is within the maximum number permitted. The Board
must provide written confirmation to the hospital within five working days of
receipt of the written notification to the board.

This bill would also require the Board to report to the Legislature on the evaluation of
the effectiveness of the-pilot project in improving access to health care in rural and medically
underserved areas and the project’s impact on consumer protection as it relates to intrusions
into the practice of medicine by October 1, 2020. This bill will be amended to contain an
urgency clause. ’

It remains unclear what impact, if any, would be realized by changing the past limit
of 20 physicians statewide to 50, or by increasing the number of physicians at each hospital
from two to five. As SB 376 was being debated before the Legislature, the Board discussed -
the potential impact of the bill with the author's office. While recognizing that the limitations
of the pilot (a statewide total of 20 participants with no more than two physicians at any one
hospital) would make only a small first-step towards increasing access to healthcare, the
Board anticipated that all 20 slots soon would be filled. After the Governor signed the bill
and the law took effect on January 1, 2004, staff was prepared to promptly process the
applications as they were submitted. The Board recognized that to have an adequate base of
physicians to use in preparing a valid analysis of the pilot, as many as possible of the 20
positions would need to be filled. However, such a significant response failed to materialize.
Unexpectedly, the first application was not received until six months after the pilot became

‘operational, and that hospital elected to hire a physician for only three years instead of the

four years allowed by the pilot. Further, during the years that the pilot was operational, only
six physicians were hired by five eligible hospitals. So, unless there is an unexpected
groundswell of interest in the revised pilot, this workload could be accomplished within
existing resources. Again, expanding the pool of available positions to be filled could
increase access to health care.

Another important issue to note is that this bill contains one provision that was

‘included in last year’s SB 726 (Ashburn), which requires the Board to establish a dispute

resolution process. Per Senator Ashburn’s office last year, “the board” in this context was
intended to mean the hospital board, not the Medical Board. If this is the case with this bill,



an amendment is needed to clarify “hospital board”. Staff is working with the author’s office
on amendments to the sections of the bill that require mandatory dispute resolution for
disputes directly relating to clinical practice. The Board does not have a dispute resolution
process at this 12]1316 and implementing one would be costly and result in a significant fiscal

impact.
The Board supported the concept of expanding the pilot program in some manner in
one of the three bills from the 2009/10 legislative session. This bill keeps the pilot
reasonably small with potentially enough physicians to fully evaluate the impact of the direct
employment of physicians by both district hospitals and rural hospitals.

FISCAL: Within existing resources to monitor the program, potentially $50,000
to do the evaluation study in 2020.

SUPPORT: ' Nqne on file
OPPOSITION: Association of California Health Care Districts

POSITION: Recommendation: Support in Concept

April 26, 2011




CALIFORNIA LEGISLATURE—2011—-12 REGULAR SESSION

ASSEMBLY BILL : No. 926

Introduced by Assembly Member Hayashi

February 18, 2011

An act to add and repeal Section 2401.1 of the Business and
Professions Code relating to physicians and surgeons.

LEGISLATIVE COUNSEL’S DIGEST

AB 926, as introduced, Hayashi. Physicians and surgeons: direct
employment.

Existing law, the Medical Practice Act, restricts the employment of
licensed physicians and surgeons and podiatrists by a corporation or
other artificial legal entity, subject to specified exemptions Existing
law established, until January 1, 2011, a pilot project to allow qualified
district hospitals that, among other thmgs provide more than 50% of
patient days to the care of Medicare, Medi-Cal, and uninsured patients,
to employ a physician and surgeon, if the hospital does not interfere
with, control, or otherwise direct the professional judgment of the
physician and surgeon. The pilot project authorized the direct
employment of not more than 20 physicians and surgeons by all of those
hospitals to provide medically necessary services in rural and medically
underserved communities. Existing law imposed specified duties on

the Medical Board of California with regard to the pilot project.

This bill would, until January 1, 2022, reenact the pilot project to
allow all qualified district hosp1ta1s to employ not more than 50
physicians and surgeons, under circumstances-described above. The
bill would require the Medical Board of California to report to the
Legislature by October 1, 2020, on the effectiveness of the pilot project.
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 2401.1 is added to the Business and
Professions Code, to read:

2401.1. (a) The Legislature finds and declares as follows:

(1) Due to the large number of uninsured and underinsured
Californians, a number of California communities are having great
difficulty recruiting and retaining physicians and surgeons.

(2) In order to recruit physicians and surgeons to provide
medically necessary services in rural and medically underserved
communities, many district hospitals have no viable alternative
but to directly employ physicians and surgeons in order to provide
economic secunty adequate for a physician and surgeon to relocate
and reside in their communities.

(3) The Legislature intends that a district hospital meeting the
conditions set forth in this section be able to employ physicians
and surgeons directly and to charge for their professional services.

(4) The Legislature reaffirms that Section 2400 provides an
increasingly important protection for patients and physicians and
surgeons from inappropriate intrusions into the practice of
medicine, and further intends that a district hospital not interfere

20—with,—control,—or— otherwxse—d1rect—a—physman—and—surgeon S

professional _]udgment

(b) A pilot project to provide for the direct employment of a
total of 50 physicians and surgeons by qualified district hospitals
is hereby established in order to improve the recruitment and
retention of physicians and surgeons in rural and other medically
underserved areas. ,

(c) For purposes of this section, a qualified district hospital
means a hospital that meets all of the following requirements:

(1) Isadistrict hospital organized and governed pursuant to the
Local Health Care District Law (Division 23 (commencing with
Section 32000) of the Health and Safety Code).

(2) Provides a percentage of care to Medicare, Medi-Cal, and
uninsured patients that exceeds 50 percent of patient days.

(3) Is located in a county with a total population of less than
750,000.
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(4) Has net losses from operations in fiscal year 2008-09, as
reported to the Office of Statewide Health Planning and
Development.

(d) In addition to the requirements of subdivision (c), and in
addition to other applicable laws, a qualified district hospital may
directly employ a licensee pursuant to subdivision (b) if all of the
following conditions are satisfied:

(1) The total number of physicians and surgeons employed by
all qualified district hospitals under this section does not exceed
50.

(2) The medical staff and the elected trustees of the qualified
district hospital concur by an affirmative vote of each body that
the physician and surgeon’s employment is in the best interest of
the communities served by the hospital.

(3) The licensee enters into or renews a written employment
contract with the qualified district hospital prior to December 31,
2015, for a term not in excess of four years. The contract shall
provide for mandatory dispute resolution under the auspices of the
board for disputes directly relating to the licensee’s clinical
practice. \

(4) The total number of licensees employed by the qualified
district hospital does not exceed five at any time.

(5) The qualified district hospital notifies the board in writing
that the hospital plans to enter into a written contract with the
licensee and the board has confirmed that the licensee’s
employment is within the maximum number permitted by this
section. The board shall provide written confirmation to the hospital
within five working days of receipt of the written notification to
the board. ‘

(e) (1) The board shall report to the Legislature not later than

October 1, 2020, on the evaluation of the effectiveness of the pilot . -

project in improving access to health care in rural and medically
underserved areas and the project’s impact on consumer protection
as it relates to intrusions into the practice of medicine.

(2) The report to be submitted pursuant to paragraph (1) shall
be submitted in compliance with Section 9795 of the Government
Code.

(f) Nothing in this section shall exempt the district hospital from
any reporting requirements or affect the board’s authority to take
action against a physician and surgeon’s license.
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‘ 1 (g) This section shall remain in effect only until January 1, 2022,
J . 2 and as of that date is repealed, unless a later enacted statute that
3 is enacted before January 1, 2022, deletes or extends that date.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Numbexr: AB 958
Author: Berryhill, B.
Bill Date: February 18, 2011, infroduced
Subject: Regulatory Boards: Limitations Periods
Sponsor: Author

STATUS OF BILL:

This bill is cuxreritly in Assembly Business, Professions, and Consumef Protection

 Committee.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would significantly reduce the time periods for the statute of limitations
for all boards and bureaus under the Department of Consumer Affairs (DCA). This bill
would require an accusation to be filed within one year after any board discovers the act
or omission alleged as the grounds for discipline, or within four years after the act or
omission alleged as the grounds for disciplinary action occurs, whichever occurs first.

ANALYSIS:

Existing law sets the statute of limitations for the Medical Board at three years to
file the accusation after the Board discovers the act or omission alleged as the grounds for

* discipline, or within seven years after the act or omission alleged as the grounds for

discipline occurs, whichever occurs first. Existing law also gives more time for sexual
misconduct, although it gives three years to file the accusation, it gives 10 years from the
time when the act or omission occurred. ' ‘

This bill would significantly lower the statute of limitations for all boards under
DCA. According to the author’s office, this bill was introduced to, “foster a more
cooperative relationship with business as well as ensure that the public good is met”. The
author’s office believes that California licensing laws should be on the same level as the
criminal statutes of limitations. The author’s office believes that “treating Californians
who are licensed worse than we treat most criminals is unacceptable and needs to be
changed. AB 958 attempts to make this distinction and treat licensees fairly.”

This bill will have a detrimental effect on the Board’s enforcement program. In
order to meet these new statute of limitations requirements, the Board would have to
essentially double its enforcement staff, which would not be possible at this time due to
the hiring freeze. As an example of current timelines, in 2009/10 the average time it took
the Board to process a complaint, investigate, and have the Attorney General’s Office
prepare and file the accusation was 510 days, or just less than two years.



In addition, there are many steps in the enforcement investigation process that are
not under the control of the Board. Currently, when the Board receives a complaint from
a consumer, medical records are obtained and reviewed before the case can be sent to the
field for investigation. Once the case is in the field a comprehensive review takes place,
the Board must interview the physician to either close the case, or move forward with an
expert review and possibly disciplinary action. The Board is having documented delays
in investigations due to physicians intentionally not showing up for their physician
interviews; the Board is trying to address this issue through legislation. Also, when the
Board completes its investigation, the case is forwarded to the Attorney General’s (AG’s)
office to prepare and file the accusation. The Board does not have control over any
delays that might occur at the AG’s office.

The Board is currently Workmg on internal and legislative ways to bring down
case investigation timelines. Mandating a drastic change in the statute of limitations
timelines will put consumers in California at risk and put impossible time constraints on
both the boards W1thm DCA and the AG’s office.

SUPPORT: None on file

OPPOSITION: None on file

FISCAL: * This bill will result in significant fiscal impact to the Board. The
Board would need to essentially double its enforcement staff to be
able to comply with the proposed statute of limitations.

POSITION: Recommendation: Oppose

April 18,2011
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CALIFORNIA LEGISLATURE—2011—12 REGULAR SESSION

ASSEMBLY BILL | No. 958

Introduced by Assembly Member Bill Berryhill

" February 18, 2011

An act to add Section 110.5 to, and to repeal Sections 1670.2,2230.5,
2960.05,3137,3750.51,4982.05,4990.32, 5561, 5661, 7686.5, 9884.20,
and 9889.8 of, the Business and Professions Code, relating to regulatory
boards.

LEGISLATIVE COUNSEL’S DIGEST

AB 958, as introduced, Bill Berryhill. Regulatory boards: limitations
periods.

Existing law provides for the licensure and regulation of various
professions and vocations by boards within the Department of Consumer
Affairs. Existing law requires these boards to file disciplinary action
accusations against licensees for various violations within a spec1ﬁed
limitations period particular to each board.

This bill would delete those specified limitations periods for each
board and would instead impose a specified limitations period on all
boards within the Department of Consumer Affairs.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 110.5 is added to the Business and
Professions Code, to read:

110.5. (a) Notw1thstandmg any other provision of law and
except as provided in subdivisions (b) and (c), any accusation filed
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against a licensee of a board described in Section 101, pursuant to
Section 11503 of the Government Code, shall be filed within one
year after the board discovers the act or omission alleged as the
ground for disciplinary action, or within four years after the act or
omission alleged as the ground for disciplinary action occurs,
whichever occurs first.

(b) Ifan alleged act or omission involves a minor, the four-year
limitations period provided for by subdivision (a) shall be tolled
until the minor reaches the age of majority. .

(c) Ifalicensee intentionally conceals evidence of wrongdoing,
the four-year limitations period provided for by subdivision (a)
shall be tolled during that period of concealment.

SEC. 2. Section 1670.2 of the Business and Professions Code
is repealed.
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SEC. 3. Section 2?;30.5 of the Business and Professions Code
is repealed.
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10 SEC.4. Section 2960.05 of the Business and Professions Code
11 isrepealed.
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SEC. 5. Section 3 i37 of the Business and Professions Code is
repealed. '
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SEC. 6. Section 37.50.51 of the Business and Professions Code

is repealed.

SEC. 7. Section 49'82.05 of the Business and Professions Code

is repealed.
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and-treatiment:
SEC. 8. Section4990.32 of the Business and Professions Code
is repealed.
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and-treatment:
SEC. 9. Section 5561 of the Business and Professions Code is
repealed.

SEC. 10. Section 5661 ;)f the Business and Professions Code A
is repealed.
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SEC. 1 1.. Section 7686.5 of the Business and Professions Code
is repealed.

1

2

3

4 seotion to-act
5 thisartiele:

6

7

8

9

18 SEC. 12. Section 9884.20 of the Business and Professions
19 Code is repealed. '

27 SEC. 13 Section 9889.8 ofhe Business and Professions Cc;de
28 isrepealed.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 1360
Author: Swanson
Bill Date: February 18, 2011, introduced
Subject: Physicians and Surgeons: Employment
Sponsor: Author
STATUS OF BILL:

This bill is in Assembly Health Committee.
DESCRIPTION OF CURRENT LEGISLATION:

This bill allows for the direct employment of physicians by health care districts
and clinics owned or operated by health care districts if specific requirements are met.
This bill allows a health care district to apply to the Medical Board of California (the
Board) to employ up to five primary or specialty care physicians and surgeons. The
health care district can also apply to the Medical Board to employ up to five additional
physicians and surgeons if more documentation on the need is submitted to the Board.
Lastly, this bill requires the Office of Statewide Health Planning and Development

(OSHPD), in consultation with the Department of Public Health and the Board to conduct

an efficacy study of the program and report the results to the Legislature by June 1, 2020.

 ANALYSIS:

Current law (commonly referred to as the "Corporate Practice of Medicine" -
B&P Code section 2400) generally prohibits corporations or other entities that are not
controlled by physicians from practicing medicine, to ensure that lay persons are not
controlling or influencing the professional judgment and practice of medicine by
physicians. ‘ ' :

The Board administered a pilot project to provide for the direct employment of
physicians by qualified district hospitals; this project expired on January 1, 2011. (Senate -
Bill 376/Chesbro, Chap. 411, Statutes of 2003). The Board supported SB 376 because
the program was created as a limited pilot program, and required a final evaluation to
assess whether this exemption will promote access to health care.

SB 376 was sponsored by the Association of California Healthcare Districts to
enable qualified district hospitals to recruit, hire and employ physicians as full-time paid
staff in a rural or underserved community meeting the criteria contained in. the bill.
Support for this bill was premised upon the belief that the employment of physicians
could improve the ability of district hospitals to attract the physicians required to meet the

1



needs of those communities and also help to ensure the continued survival of healthcare
district hospitals in rural and underserved communities, without any cost to the state.

Although it was anticipated that this pilot program would bring about significant
improvement in access to healthcare in these areas, only five hospitals throughout all of
California have participated, employing a total of six physicians. The last date for
physicians to enter into or renew a written employment contract with the qualified district
hospital was December 31, 2006, and for a term not in excess of four years.

Current law required the Board to evaluate the program and to issue a report to
_the Legislature no later than October 1, 2008. In March, 2008, staff sent letters to the six
physicians and five hospital administrators participating in the program, asking each to
define the successes, problems, if any, and overall effectiveness of this program for the
hospital and on consumer protection. Additional input was sought as to how the program
could be strengthened, and the participating physicians were asked to share thoughts on
how the program impacted them personally.

The Board was challenged in evaluating the program and preparing the required
report because the low number of participants did not afford us sufficient information to
prepare a valid analysis of the pilot. In summary, while the Board supports the ban on
the corporate practice of medicine, it also believes there may be justification to extend the
pilot so that a better evaluation can be made. Howeyer, until there is sufficient data to
perform a full analysis of an expanded pilot, the Board’s position as spelled out in the
report to the Legislature (September 10, 2008) was that the statutes governing the
corporate practice of medicine should not be amended as a solution to solve the problem
of access to healthcare. '

The expired pilot provided safeguards and limitations. That program provided for
the direct employment of no more than 20 physicians in California by qualified district
hospitals at any time and limited the total number of physicians employed by such a
hospital to no more than two at a time. The Medical Board was notified of any
physicians hired under the pilot, and the contracts were limited to four years of service.

This bill would allow direct employment of up to five primary or specialty care

_physicians and surgeons by health care districts and clinics owned or operated by health

care districts. The health care district would also be able to apply to the Medical Board to
employ up to five additional physicians and surgeons if more documentation on the need
is submitted to the Board. According to the author’s office, there are 75 health care
districts and 71 of these districts qualify under the provisions of this bill. This would
equate to potentially 355 physicians that would be allowed to be employed by health care
districts, and even more if the Board authorized employment of more physicians for ’
health care districts.

In order to apply to the Board for direct employment of physicians, health care
districts would be required to have a service area that includes a Medically Underserved
Area (MUA) or a Medically Underserved Population (MUP) as defined in Section
" 127928 of the Health and Safety Code, or has been federally designated as a Health
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Professional Shortage Area (HPSA). The health care district would also need to meet the
following requirements:

e The district board conducts a public hearing and adopts a formal resolution
declaring that a need exists for the district to recruit and directly employ one or
more physicians and surgeons to serve unmet community need.

e The resolution shall include specific findings and declarations related to patients
in the community’s lack to access of care, that the community lacks sufficient
numbers of physician and surgeons, and that the district has been actively
recruiting physicians and surgeons for at least 12 consecutive months.

e The district would be prohibited from actively recruiting a physician and surgeon
who is currently employed by a federally qualified health center, a rural health -
center, or other community clinic not affiliated with the district.

e Once the resolution is adopted by the district board, the executive officer of the
district shall submit an application to the Board with a copy of the resolution and
relevant documentation of the district’s inability to recruit a physician and
surgeon. The Board then shall approve and authorize the employment of up to
five primary or specialty care surgeons by the district.

e Ifthe Board receives and reviews subsequent documentation of the need for
additional primary or specialty care physicians and surgeons by the district, the
Board shall approve and authorize the employment of up to five additional
primary or specialty care physicians and surgeons by the district.

¢ Employment contracts with physicians and surgeons are for a period of 10 years,
but can be renewed or extended until December 31, 2022.

This bill also requires the Office of Statewide Health Planning and Development
(OSHPD), in consultation with the Department of Public Health and the Board to conduct
an efficacy study of the program to evaluate the following: improvement in physician
and surgeon recruitment and retention in the districts participating in the program;
impacts on physician and surgeon and health care access in the communities served by
these districts; impacts on patient outcomes; degree of patient and participating physician
and surgeon satisfaction; and impacts on the independence and autonomy of medical
decision making by employed physicians and surgeons. The study must be completed
and the results reported to the Legislature by June 1, 2020. This reporting requ1rement .
becomes inoperative on June 1, 2024.

This bill specifies that a health care district that employs physicians under this bill
must not interfere with, control, or otherwise direct a physician and surgeon’s
professional judgment.

The intent of the original pilot was to recruit physicians and surgeons to provide
medically necessary services in rural and medically underserved communities. This was
seen as one avenue through which to improve access to care for underserved populations.

.In the past, the Board has supported expansion of the pilot project in order to allow us to
collect the required data; however, expanding to potentially 355 physicians may not be
limited enough to protect consumers. According to the sponsor, health care districts are
public entities and should be able to hire physicians as state and county agencies do.
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The California Medical Association (CMA) believes that this bill should apply to
rural areas only, that 50 percent of the patient population should be uninsured, Medicare
or Medi-Cal eligible, and most importantly believe that medical staff and the community
should have input on the hiring of phys101ans by the health care districts, as the original
pilot program required.

It is important to note that there are three bills that allow for various pilot
programs allowing direct employment of physicians pending in the 2011 legislative
session.

FISCAL: Unknown
N ‘
SUPPORT: American Federation of State, County and Municipal Employees

(AFSCME) (Sponsor); Association of California Health Care
Districts; and Health Access California

OPPOSITION: California Medical Association; California Society of
Anesthesiologists; and California Primary Care Association

POSITION: Recommendation: Support in Concept

Aprill2, 2011



CALIFORNIA LEGISLATURE-—2011—12 REGULAR SESSION

ASSEMBLY BILL No. 1360

Introduced by Assembly Member Swanson

February 18, 2011

An act to amend Section 2401 of the Business and Professions Code,
relating to healing arts.

LEGISLATIVE COUNSEL’S DIGES’I;

AB 1360, as introduced, Swanson. Physicians and surgeons:
employment. )

Existing law, the Medical Practice Act, restricts the employment of
licensed physicians and surgeons and podiatrists by a corporation or
other artificial legal entity, subject to specified exemptions. Existing
law established, until January 1, 2011, a pilot project to allow qualified
district hospitals that, among other things, provide more than 50% of
patient days to the care of Medicare, Medi-Cal, and uninsured patients,
to employ a physician and surgeon, if the hospital does not interfere
with, control, or otherwise direct the professional judgment of the
physician and surgeon. The pilot project authorized the direct
employment of a total of 20 physicians and surgeons by those hospitals
to provide medically necessary services in rural and medically
underserved communities.

This bill would authorize a health care district, as defined, and a clinic
owned or operated by a health care district, as specified, to employ
physicians and surgeons if the health care district’s service area includes
a Medically Underserved Area (MUA) or a Medically Underserved
Population (MUP), or has been federally designated as a Health
Professional Shortage Area (HPSA); the district board conducts a public
hearing and adopts a formal resolution declaring the need for the district

99



AB 1360 ‘ —2—

to recruit and directly employ one or more physicians and surgeons;
and the executive officer of the district provides specified documentation
to the Medical Board of California. Upon receipt of that documentation,
the bill would require the Medical Board of California to approve the
employment of up to 5 primary or specialty care physicians and surgeons
by the district, and, upon receipt of additional documentation after that
employment, to approve an additional 5 primary or specialty care
physicians and surgeons. The bill would provide that a district may,
until December 31, 2022, enter into, renew, or extend any employment
contract with a physician and surgeon for up to 10 years. The bill would
require the Office of Statewide Health Planning and Development, in
consultation with the State Department of Public Health and the Medical
Board of California, to report to the Legislature by June 1, 2020, with
regard to the efficacy of the employment of physicians and surgeons
by health care districts, as specified.
Vote: majority. Appropriation: no. Fiscal committee: yes.

State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. Section 2401 of the Business and Professions
2 Code is amended to read: '
3 2401. (a) Notwithstanding Section 2400, a clinic operated
4  primarily for the purpose of medical education by a public or
5 private nonprofit university medical school, which is approved by
6 the-Divisionefkicensing board or the Osteopathic Medical Board
7 of California, may charge for professional services rendered to
8 teaching patients by licensees who hold academic appointments
9 on the faculty of the university, if the charges are approved by the
10 physician and surgeon in whose name the charges are made.
11 (b) Notwithstanding Section 2400, a clinic operated under
12 subdivision (p) of Section 1206 of the Health and Safety Code
13 may employ licensees and charge for professional services rendered
14 by those licensees. However, the clinic shall not interfere with,
15 control, or otherwise direct the professional judgment of a
16 physician and surgeon in a manner prohibited by Section 2400 or
17 any other provision of law.
18  (c¢) Notwithstanding Section 2400, a narcotic treatment program
19 operated under Section 11876 of the Health and Safety Code and
20 regulated by the State Department of Alcohol and Drug Programs,
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may employ licensees and charge for professional services rendered
by those licensees. However, the narcotic treatment program shall
not interfere with, control, or otherwise direct the professional
judgment of a physician and surgeon in a manner prohibited by
Section 2400 or any other provision of law.

(d) (1) Notwithstanding Section 2400, a-hespital-owned-and
eperatedby-a health care district operated pursuant to Division 23
(commencing with Section 32000) of the Health and Safety Code
may employ—a—heensee-p&rwaﬁt—te—Seeﬁeﬁ%%—l—l—aﬁd physicians
and surgeons, and may charge for professional services rendered
by-the-lieensee; a physician and surgeon, if the physician and
surgeon in Whose name the charges are 1nade approves the charges-

czna’ zf all of z‘he followzng condzz‘zons are met:

(A) The service area of the health care district includes a
Medically Underserved Area (MUA) or a Medically Underserved
Population (MUP), as defined in Section 127928 of the Health
and Safety Code, or has been federally designated as a Health
Professional Shortage Arvea (HPSA).

(B) The district board conducts a public hearing and adopts a
formal resolution declaring that a need exists for the district to
recruit and directly employ orie or more physicians and surgeons
to serve unmet community need,

(C) The resolution shall znclude all of the following findings
and declarations:

(i) Patients living within the community have been forced to
Seek care outside of the community, or have faced extensive delays
in access to care, due to the lack of physicians and surgeons.

(ii) The comumunities served by the district lack sufficient
numbers of physicians and surgeons to meet community need or
have lost or are threatened with the impending loss of one or more
physicians and surgeons due to retirement, planned relocation, or
other reasons.

(iii) The district has been actively working to recruit one or
more physicians and surgeons to address unmet community need,
or to fill an impending vacancy, for a minimum of 12 consecutive
months, beginning July 1, 2010, without success.
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1
2
3
4
5
6
7
8

9
10
11
12

(iv) The direct employment of one or more physicians and
surgeons by the district is necessary in order to augment or
preserve access to essential medical care in the communities served
by the district.

(D) The resolution shall also do the following:

(i) Direct the district’s executive officer to begin actively
recruiting one or more physicians and surgeons, up z‘o the limits

.specified in this chapter, as district employees.

(ii) Prohibit the executive officer from actively recruiting a
physician and surgeon who is currently employed by a federally
qualified health center, rural health center, or other community
clinic not affiliated with the district.

(E) Upon adoption of the resolution by the district board, the
executive officer shall submit an application to the Medical Board
of California certifying the district’s inability to recruit one or
more physicians and surgeoms, including all relevant
documentation, certifying that the inability to recruit primary or
specialty care physicians and surgeons has negatively impacted
patient care in the community, and certifying that the employment
of physicians and surgeons by the district would meet a critical,
unmet need in the community based upon a number of factors,
including, but not limited to, the number of patients referred for
care outside of the community, the number of patients who
experienced delays in treatment, the length of treatment delays,
and negative patient outcomes.

(2) Upon receipt and review of the application, adopted
resolution, and all relevant documentation of the district’s inability
fo recruit a physician and surgeon as specified in subparagraph

» (E) of paragraph (1), the Medical Board of California shall

approve and authorize the employment of up to five primary or
specialty care physicians and surgeons by the district.

(3) Upon receipt and review of subsequent documentation of
the need for additional primary or specialty care physicians and
surgeons by the district, the Medical Board of California shall
approve and authorize the employment of up to five additional
primary or specialty care physicians and surgeons by the district.

(4) Employment contracts with physicians and surgeons issued
pursuant to this subdivision shall be for a period of not more than
10 years, but may be renewed or extended. Districts may enter

99



O G T U G G WS U (U U
WO ~NO DWW, OOV WU DWNE—

B RO NN
DWW~ O

[N J\S )
~ O\ W

W WL WNN
WN— OO

U W W
(e )RRV, I LN

—5— AB 1360

into, renew, or extend employment contracts with physicians and
surgeons pursuant to this subdivision until December 31, 2022.

(5) The Office of Statewide Health Planning and Development,
in consultation with the State Department of Public Health and
the Medical Board of California, shall conduct an efficacy study
of the program under this subdivision to evaluate improvement in
physician and surgeon recruitment and retention in the districts
participating in the program, impacts on physician and surgeon
and health care access in the communities served by these districts,
impacts on patient outcomes, degree of patient and participating
physician and surgeon satisfaction, and impacts on the
independence and autonomy of medical decisionmaking by
employed physicians and surgeons. This study shall be completed
and its results reported to the Legislature no later than June I,
2020.

(6) This subdivision applies to health care districts and to any
clinic owned or operated by a health care district, provided the
health care district meets the criteria of, and ensures compliance
with, the requirements of this subdivision.

(e) A health care district authorized to employ physicians and
surgeons pursuant to subdivision (d) shall not interfere with,
control, or otherwise direct a physician and surgeon’s professional
Jjudgment in a manner prohibited by Section 2400 or any other
provision of law. Violation of this prohibition is punishable as a
violation of Section 2052, by a fine not exceeding ten thousand
dollars ($10,000), by imprisonment in the state prison, by
imprisonment in a county jail not exceeding one year, or by both
the fine and either imprisonment, This subdivision is declaratory
of existing law, and, as such, does not create a new crime or
expand the scope of any existing crime.

(f) Nothing in subdivision (d) shall be construed to affect a
primary care clinic licensed pursuant to subdivision (a) of Section
1204 of the Health and Safety Code.

(g) (1) The report to be submitted pursuant to paragraph (5)
of subdivision (d) shall be submitted in compliance with Section
9795 of the Government Code.

99



AB 1360 —6—
1 (2) The requirement for submitting the report imposed under

2 paragraph (3) of subdivision (d) shall become inoperative on June
3 1, 2024, pursuant to Section 10231.5 of the Government Code.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 100
Author: Price
. Bill Date: April 25,2011, amended
Subject: . Healing Arts
Sponsor: A Author

Board Position: Support if Amended

STATUS OF BILL:

This bill is in the Senate Business, Professions and Economic Development
Committee.

DESCRIPTION OF CURRENT LEGISLATION:

This bill covers a variety of subjects. This bill will allow outpatient settings to be
licensed by the California Department of Public Health (CDPH) or accredited by an
accreditation agency approved by the Medical Board of California (the Board). This bill
also contains new requirements for outpatient setting accreditation and licensing and for

_information sharing between CDPH and the Board. In addition, this bill includes
requirements on the supervision of laser and intense pulse laser device procedures,
advertising, and disclosing outpatient setting information to the public.

The April 25™ amendments make significant changes to this bill. First, they
take out all provisions regarding licensing of outpatient settings by the California
Department of Public Health (CDPH). They also take out all provisions related to
advertising. Lastly, they add to requirements for accreditation agencies, outpatient

;settings and the Board.

|
' ANALYSIS of 4/25 AlV.[ENDED BILL:

The April 25 ™ amendments significantly amend this bill. The amendments remove
- all provisions from the bill regarding licensing of outpatient settings by CDPH. They also
take out all provisions related to advertising. Lastly, they add to requirements for
accreditation agencies, outpatient settings, and the Board. The new requirements that have
been added to this bill are as follows:

Amends H&S Code Section 1248.15
This section was amended to do the followmg
* Require outpatient settings to submit for approval by an accreditation agency at the
time accreditation, a detailed plan, standardized procedures, and protocols to be
followed in the event of serious complications or side effects from surgery that
would place a patient at high risk for injury or harm or to govern emergency and
urgent care situations. The plan must include, at a minimum, that when a patient is

1



being transferred to a local accredited or licensed acute care hospital, the outpatient
setting must: (1) notify the individual designated by the patient to be notified in -

~ case of an emergency; (2) ensure that the mode of transfer is consistent with the

patient’s medical condition; (3) ensure that all relevant clinical information is
documented and accompanies the patient at the time of transfer, and (4) continue to
provide appropriate care to the patient until the transfer can be effectuated.

This language has been added to address concerns that detailed procedures
are not in place at these settings.

Allow the Board to adopt regulations to specify procedures that should be
performed in an accredited setting for facilities or clinics that are outside the
definition of an outpatient setting.

This is to address the concern that some procedures are being performed in
facilities that do not have to'be accredited.

Require the accrediting agency as part of the accreditation process to conduct a
reasonable investigation of the prior history of the outpatient setting, including all
licensed physicians and surgeons who have an ownership interest therein, to
determine whether there have been any adverse accreditation decisions rendered
against them. “Conducting a reasonable investigation” for the purposes of this
section means querying the Medical Board of California and the Osteopathic
Medical Board of California to ascertain if either the outpatient setting has, or if its
owners are licensed physicians and surgeons, if those physicians and surgeons have,
been subject to an adverse accreditation decision. '

This will proactively help to ensure that oufpatient settings have not had
adverse actions and are not owned by physicians that have adverse actions,
which will promote consumer protection.

An outpatient setting shall be subject to the reporting requirements in Section
1279.1 and the penalties for failure to report specified in Section 1280.4

This subjects the outpatient setting to the never events reporting
requirements and fines associated.

Amends H&S Code Section 1248.2

This section was amended to requir.e that the listing of information that the Board

must obtain and maintain to be posted on the Board’s Internet Web site. In addition, the
list now must include any owner’s medical license number and also requires accrediting
| agencies to provide and update the Board on all outpatient settings that are accredited.

This will ensure that the Board is provided this information and that
consumers have access to this information.



Amends H&S Code Section 1248.25

This section now requires the accrediting agency to report to the Board within three
business days (instead of immediately) when an outpat1ent settings’ accreditation has been
revoked.

Amends H&S Code Section 1248.35
This section was amended to do the following:

e Require outpatient settings to correct identified deficiencies within a set time and
specify that failure to comply results in the accrediting agency issuing a reprimand
or suspending or revoking the accreditation.

e Require an outpatient setting to comply with a corrective action within a timeframe
specified by the accrediting agency, if the outpatient sefting does not comply, the
accrediting agency shall issue a reprimand, and may either place the outpatient
setting on probation, suspend or revoke the accreditation of an outpatient setting,
and shall notify the board of its action.

e Require the accreditation agency, upon receipt of a complaint from the Board that
an outpatient setting poses an immediate fisk to public safety, to inspect an
outpatient setting and report its findings within five business days. Accreditation
agencies shall investigate any other complaints received by the Board and report its
findings to the Board within 30 days. -

This will help to ensure than inspections are done tlmely and will promote
consumer protection.

e Require the inspection results to be kept on file with the Board and the accreditation
agency along with the plan of correction and comments. ‘ It also specifies that
inspection reports, lists of deficiencies, and plans of corrections are public records
open to public inspection.

The inspection reports should be confidential until the final report is done.
If there is an issue that the accrediting agency is working with the outpatient
setting on to correct, it should not be made public until the final report and
results are complete

» Require that if one accrediting agency denies, revokes, or suspends accreditation,
the action shall apply to all other accreditation agencies. Recent amendments allow
an outpatient setting to re-apply for accreditation with the same agency, or with
another agency if the outpatient setting discloses the full accreditation report. It is
the responsibility of the outpatient setting to disclose the accreditation report.

"This is to prohibit “accreditation shopping”; however, the recent
amendments allow the outpatient setting to possibly be accredited if the full
accreditation report is disclosed.
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e Require an accreditation agency that has suspended revoked or demed accreditation
for an outpatient setting to do the following:

o
o

(@]

Notify the Board.

Send a notification letter to the outpatient setting stating that the settmg isno
longer allowed to perform procedures that require accreditation.

Require the outpatient setting to remove its accreditation certification and
post the notification letter in a conspicuous location, accessible to public
view.

This will help to ensure that both the Board and consumers are notified and
made aware when an outpatient setting is no longer accredited.

e Allow the Board to take any appropriate action it deems necessary if an outpatient
settings accreditation has been suspended, revoked, or denied.

Amend H&S Code Section 1248.7

This newly amended section will require the Board to investigate all complamts
concerning a violation of this chapter. Requires the Board, upon discovery that an
outpatient setting in operation but not accredited, the Board or the local district attorney
must bring an action to-enjoin the outpatient setting’s operation. This bill would specify
that if an outpatient setting is operating without accreditation, it shall be prima facie
evidence that a violation of law has occurred and additional proof shall not be necessary to
enjoin the outpatient setting’s operation.

Currently, if the Board receives this type of complaint, it would be
forwarded to the District Attorney. This bill now requires the Board to
investigate these complaints, which will add to the Board’s workload. This
workload would be given to the Board’s Operation Safe Medicine Unit,
which will be dissolved begmmng July of 2011 if it is not included in the
budget.

Amends H&S Code Section 1248.85

Lastly, this bill specifies that a survey shall not constitute an inspection.

FISCAL:

SUPPORT:

This should be amended to say that a physical inspection is required.
According to the accrediting agencies, they call their inspections surveys,
and they are always done in person, never by paper only, which is the
situation this provision is trying to address.

The newly required evaluations that must be performed by the Board
every three years will result in additional workload for the Board, as
will the requirement for the Board to investigate all complaints
related to outpatient settings in operation that are not accredited.

The Board (if amended)
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OPPOSITION:

POSITION:

None on File

Support if Amended — Technical amendments are needed to make

-only the final inspection reports available to the public and to specify

that inspections should be physical inspections, instead of saying a
survey shall not constitute an inspection. ‘

April 26, 2011



AMENDED IN SENATE APRIL 25, 2011

SENATE BILL - No. 100

Introduced by ,Senator Price

January 11, 2011

AV. A Q =

An act l‘:) amend Section 2023.5 of t;ze Bus.in’ess and Pr‘ofes;z'ons Code,
and to amend Sections 1248, 1248.15, 1248.2, 1248.25, 1248.35, 1248.5,
1248.7, and 1248.85 of the Health and Safety Code, relating to healing
arts.

LEGISLATIVE COUNSEL’S DIGEST

SB 100, as amended, Price. Healing arts.

(1) Existing law provides for the licensure and regulation of various
healing arts practitioners and requires certain of those practitioners to
use particular designations following their names in specified instances.
Existing. law provides that it is unlawful for healing arts licensees to
disseminate or cause to be disseminated any form of .public
communication, as defined, containing a false, frandulent, misleading,
or deceptive statement, claim, or image to induce the rendering of
services or the furnishing of products relating to a professional practice
or business for which they are licensed. Existing law authorizes
advertising by these healing arts licensees to include certain general
. information. A violation of these provisions is a misdemeanor.

This bill would require certain healing arts licensees to include in
advertisements, as defined, certain words or designations following
their names indicating the particular educational degree they hold or
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healing art they practice, as specified. By changing the definition of a
crime, this bill would impose a state-mandated local program.

(1) Existing law provides for the licensure and regulation of various
healing arts practitioners by boards under the Department of Consumer
Affairs. Existing law requires the Medical Board of California, in
conjunction with the Board of Registered Nursing, and in consultation
with the Physician Assistant Committee and professionals in the field,
to review issues and problems relating to the use of laser or intense light
pulse devices for elective cosmetic procedures by their respective
licensees.

This bill would require the board to adopt regulations by January 1,
2013, regarding the appropriate level of physician availability needed
within clinics or other settings using certain laser or intense pulse light
devices for elective cosmetic procedures.

&) Gt Ll 1Ca

(2) Existing law requires the Medical Board of California, as
successor to the Division of Licensing of the Medical Board of
California, to adopt standards for accreditation of outpatient settings,
as defined, and, in approving accreditation agencies to perform this
accreditation, to ensure that the certification program shall, at a
minimum, include standards for specified aspects of the settings’
operations. Existing law makes a willful violation of these and other
provisions relating to outpatient settings a crime.

This bill would include, among those specified aspects, the submission
for approval by an accreditation agency at the time of accreditation, a
detailed plan, standardized procedures, and protocols to be followed in
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the event of serious complications or side effects from surgery. This
bill would, as part of the accreditation process, authorize the accrediting
agency to conduct a reasonable investigation, as defined, of the prior
history of the outpatient setfing. The bill would also modify the
definition of “outpatient setting” to include facilities that offer in vitro
fertilization, as defined. By changing the definition of a crime, this bill
would impose a state-mandated local program.

Existing law also requires the Medical Board of California to obtain

and maintain a list of all accredited, certified, and licensed outpatient
settings, and to notify the public, upon inquiry, whether a setting is
accredited, certified, or licensed, or whether the setting’s accreditation,
certlﬁcanon, or l1cense has been revoked

This bill would, instead, require the board to obtain and maintain
the list for all accredited outpatient settings, and to notify the public
by placing the information on its Internet Web site, whether the setting
is accredited or the setting 's accreditation has been revoked, suspended,
or placed on probation, or the setting has received a reprimand by the
accreditation agency.

Existing law requires accreditation of an outpatient setting to be denied
if the setting does not meet specified standards. Existing law authorizes
an outpatient setting to reapply for accreditation at any time after
receiving notification of the denial.

This bill would require the accreditation agency to4mmediately report
within 3 business days to the Medical Board of California if the
outpatient setting’s certificate for accreditation has been denied. Because
a willful violation of this requirement would be a crime, the bill would
impose a state-mandated local program. The bill would also apply the
denial of accreditation, or the revocation or suspension of accreditation
by one accrediting agency, to all other accrediting agencies.

Existing law authorizes the Medical Board of California, as successor
to the Division of Medical Quality of the Medical Board of California,
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or an accreditation agéncy to, upon reasonable prior notice and
presentation of proper identification, enter and inspect any accredited
outpatient setting to ensure compliance with, or investigate an alleged
violation of, any standard of the accreditation agency or any provision
‘of the specified law.

This bill would delete the notice and identification requirements. The
bill would require that every outpatient setting that is accredited be
inspected by the accreditation agency, as specified, and would specify
that it may also be inspected by the board and the department, as
specified. The bill would require the board to ensure that accreditation
agencies inspect outpatient settings.

Existing law authorizes the Medical Board of California to evaluate
the performance of an approved accreditation agency no less than every
3 years, or in response to complaints against an agency, or complaints
against one or more outpatient settings accreditation by an agency that
indicates noncompliance by the agency with the standards approved by
the board.

This bill would make that evaluation mandatory.

Existing law authorizes the board or the local district attorney to
bring an action to enjoin a violation or threatened violation of the
licensing provisions for outpatient settings in the superior court in and
- for the county in which the violation occurred or is about to occur.

This bill would require the board to investigate all complaints
concerning a violation of these provisions and, with respect to any
complaints, or upon discovery that an outpatient setting is not in
compliance with a specified provision, would require the board or the
local district attorney to bring an action to enjoin the outpatient setting’s
operation as specified. -
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(3) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement. .

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows: |
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SECTION 1. Section 2023.5 of the Business and Professions
Code is amended to read:

2023.5. (a) The board, in conjunction with the Board of
Registered Nursing, and in consultation with the Physician
Assistant Committee and professionals in the field, shall review
issues and problems surrounding the use of laser or intense light
pulse devices for elective cosmetic procedures by physicians and
surgeons, nurses, and physician assistants. The review shall include,
but need not be limited to, all of the following:

(1) The appropriate level of physician supervision needed.

(2) The appropriate level of training to ensure competency.

(3) Guidelines for standardized procedures and protocols that
address, at a minimum, all of the following:

(A) Patient selection.

(B) Patient education, instruction, and informed consent.

(C) Use of topical agents.

(D) Procedures to be followed in the event of complications or

-side effects from the treatment..

(E) Procedures governing emergency and urgent care situations.

(b) On or before January 1, 2009, the board and the Board of
Registered Nursing shall promulgate regulations to implement
changes determined to be necessary with regard to the use of laser
or intense pulse light devices for elective cosmetic procedures by
physicians and surgeons, nurses, and physician assistants.

(¢) On or before January 1, 2013, the board shall adopt
regulations regarding the appropriate level of physician availability
needed within clinics or other settings using laser or intense pulse
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light devices for elective cosmetic procedures. However, these
regulations shall not apply to laser or intense pulse light devices
approved by the federal Food and Drug Administration for
over-the-counter use by a health care practitioner or by an
unlicensed person on himself or herself. |

(d) Nothing in this section shall be construed to modify the
prohibition against the unlicensed practice of medicine.

e oL O - aCCCaTOt

98



WO ~1ON W N =

98



98



DY = et et et b b ek e jee
QOVO-TAUNPDPWNNRFR OOV WU D™ WN

DN
BN

DN RN
el IR I a R V)

W W
—_ O

W LI W LW WWW
Voo~1AhnhWwWN

—19— SB 100

SEC. 2. Section 1248 of the Health and Safety Code is amended
to read:

1248. For purposes of this chapter, the following definitions
shall apply: .

(a) “Division” means the Medical Board of California. All
references in this chapter to the division, the Division of Licensing
of the Medical Board of California, or the Division of Medical
Quality shall be deemed to refer to the Medical Board of California

pursuant to Section 2002 of the Business and Professions Code. .

(b) (1) “Outpatient setting” means any facility, clinic,
unlicensed clinic, center, office, or other setting that is not part of
a general acute care facility, as defined in Section 1250, and where
anesthesia, except local anesthesia or peripheral nerve blocks, or
both, is used in compliance with the community standard of
practice, in doses that, when administered have the probability of
placing a patient at risk for loss of the patient’s life-preserving
protective reflexes.

(2) “Outpatient setting” also means facilities that offer in vitro
fertilization, as defined in subdivision (b) of Section 1374.55.

(3) “Outpatient setting” does not include, among other settings,
any setting where anxiolytics and analgesics are administered,
when done so in compliance with the community standard of
practice, in doses that do not have the probability of placing the
patient at risk for loss of the patient’s life-preserving protective
reflexes. ' '

(c) “Accreditation agency” means a public or private
organization that is approved to issue certificates of accreditation
to outpatient settings by the board pursuant to Sections 1248.15
and 12484. '
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SEC. 3. Section 1248.15 of the Health and Safety Code is
amended to read:

1248.15. (a) The-division board shall adopt standards for
accreditation and, in approving accreditation agencies to perform
accreditation of outpatient settings, shall ensure that the
certification program shall, at a minimum, include standards for
the following aspects of the settings’ operations:

(1) Outpatient setting allied health staff shall be hcensed or
certified to the extent required by state or federal law.
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(2) (A) Outpatient settings shall have a system for facility
safety and emergency training requirements. ,
(B) There shall be onsite equipment, medication, and trained
personnel to facilitate handling of services sought or provided and
to facilitate handling of any medical emergency that may arise in

connection with services sought or provided.

(C) In order for procedures to be performed in an outpatient
setting as defined in Section 1248, the outpatient setting shall do
one of the following:

(1) Have a written transfer agreement with a local accredited or
licensed acute care hospital, approved by the facility’s medical
staff.

(ii) Permit surgery only by a licensee who has admitting
privileges at a local accredited or licensed acute care hospital, with
the exception that licensees who may be precluded from having
admitting privileges by their professional classification or other
administrative limitations, shall have.a written transfer agreement
with licensees who have admitting privileges at local accredited
or licensed acute care hospitals.

(iii) Submit for approval by an accrediting agency a detailed
procedural plan for handling medical emergencies that shall be
reviewed at the time of accreditation. No reasonable plan shall be
disapproved by the accrediting agency.

(D) In addition to the requirements imposed in subparagraph
(C), the outpatient seiting shall submit for approval by an
accreditation agency at the time of accreditation a detailed plan,
Standardized procedures, and protocols to be followed in the event
of serious complications or side effects from surgery that would
place a patient at high risk for injury or harm or to govern
emergency and urgent care situations. The plan shall inclhude, at
a minimum, that if a patient is being transferred to a local
accredited or licensed acute care hospital, the outpatient setting
shall do all of the following:

(i) Notify the individual designated by the patient to be notified
in case of an emergency.

(ii) Ensure that the mode of transfer is consistent with the
patient’s medical condition.

(iii) Emsure that all relevant clinical information is documented’
and accompanies the patient at the time of transfer.
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(iv) Continue fo provide appropriate care to the patient until
the transfer is effectuated.

(E) All physicians and surgeons transferring patients from an
outpatient setting shall agree to cooperate with the medical staff
peer review process on the transferred case, the results of which
shall be referred back to the outpatient setting, if deemed
appropriate by the medical staff peer review committee. If the
medical staff of the acute care facility determines that inappropriate
care was delivered at the outpatient setting, the acute care facility’s
peer review outcome shall be reported, as appropriate, to the
accrediting body, the Health Care Financing Administration, the
State Department of-Health—Serviees Public Health, and the
appropriate licensing authority.

(3) The outpatient setting shall permit surgery by a dentist acting
within his or her scope of practice under Chapter 4 (commencing
with Section 1600) of Division 2 of the Business and Professions
Code or physician and surgeon, osteopathic physician and surgeon,
or podiatrist acting within his or her scope of practice under
Chapter 5 (commencing with Section 2000) of Division 2 of the
Business and Professions Code or the Osteopathic Initiative Act.
The outpatient setting may, in its discretion, permit anesthesia
service by a certified registered nurse anesthetist acting within his
or her scope of practice under Article 7 (commencing with Section
2825) of Chapter 6 of Division 2 of the Business and Professions
Code.

(4) Outpatient settings shall have a system for maintaining

clinical records.
(5) Outpatient settings shall have a system for patient care and
monitoring procedures.

(6) (A) Outpatient settings shall have a system for quality -

assessment and improvement.

(B) Members of the medical staff and other practitioners who
are granted clinical privileges shall be professionally qualified and
appropriately credentialed for the performance of privileges
granted. The outpatient setting shall grant privileges in accordance
with recommendations from qualified health professionals, and
credentialing standards established by the outpatient setting.

(C) Clinical privileges shall be periodically reappraised by the
outpatient setting. The scope of procedures performed in the
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outpatient setting shall be periodically reviewed and amended as
appropriate.
@) Outpatlent settings regulated by this chapter that have

multiple service locations govermned by the same standards may

elect to have all service sites surveyed on any accreditation survey.
Organizations that do not elect to have all sites surveyed shall have
a sample, not to exceed 20 percent of all service sites, surveyed.
The actual sample size shall be determined by the-divisien board.
The accreditation agency shall determine the location of the sites
to be surveyed. Outpatient settings that have five or fewer sites
shall have at least one site surveyed. When an organization that
elects to have a sample of sites surveyed is approved for
accreditation, all of the organizations’ sites shall be automatically
accredited.

(8) Outpatient settings shall post the certificate of accreditation
in a location readily visible to patients and staff.

(9) Outpatient settings shall post the name and telephone number -

of the accrediting agency with instructions on the submission of
complaints in a location readily visible to patients and staff.

(10) Outpatient settings shall have a written discharge criteria.

(b) ‘Outpatient settings shall have a minimum of two staff
persons on the premises, one of whom shall either be a licensed
physician and surgeon or a licensed health care professional with
current certification in advanced cardiac life support (ACLS), as
long as a patient is present who has not been discharged from
supervised care. Transfer to an unlicensed setting of a patient who
does not meet the discharge criteria adopted pursuant to paragraph
(10) of subdivision (a) shall constitute unprofessional conduct.

(¢) An accreditation agency may include additional standards
in its determination to accredit outpatient settings if these are
approved by the-division board to protect the pubhc health and
safety.

(d) No accreditation standard adopted or approved by the
division board, and no standard included in any certification
program of any accreditation agency approved by the—diviston
board, shall serve to limit the ability of any allied health care
practitioner to provide services within his or her full scope of
practice. Notwithstanding this or any other provision of law, each
outpatient setting may limit the privileges, or determine the
privileges, within the appropriate scope of practice, that will be
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afforded to physicians and allied health care practitioners who
practice at the facility, in accordance with credentialing standards
established by the outpatient setting in compliance with this
chapter. Privileges may not be arbitrarily restricted based on
category of licensure.

(e) The board shall adopt standards that it deems necessary for
outpatient settings that offer in vitro fertilization.

() The board may adopt regulations it deems necessary to
specify procedures that should be performed in an accredited
outpatient setting for facilities or clinics that are outside the
definition of outpatient setting as specified in Section 1248.

(g) As part of the accreditation process, the accrediting agency
shall conduct a reasonable investigation of the prior history of the
outpatient setting, including all licensed physicians and surgeons
who have an ownership interest therein, to determine whether
there have been any adverse accreditation decisions rendered
against them. For the purposes of this section, “conducting a
reasonable investigation™ means querying the Medical Board of
California and the Osteopathic Medical Board of California to
ascertain if either the outpatient setting has, or, if its owners are

. licensed physicians and surgeons, if those physicians and surgeons

have, been subject to an adverse accreditation decision.

(h) An outpatient setting shall be subject to the reporting
requirements in Section 1279.1 and the penalties for failure to
report specified in Section 1280.4.

SEC1

SEC. 4. Section 1248.2 of the Health and Safety Code is
amended to read: :

1248.2. (a) Any outpatient seiting may apply to an
accreditation agency for a certificate of accreditation. Accreditation
shall be issued by the accreditation agency solely on the basis of
compliance with its standards as approved by the board under this
chapter.
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(b) The board shall obtain and maintain a list of accredited
outpatient settings from the information provided by the
accreditation agencies approved by the board, and shall notify the
public by placing the information on its Internet Web site whether
an outpatient setting is accredited or the setting’s accreditdtion
has been revoked, suspended, or placed on probation, or the setting
has received a reprimand by the accreditation agency.

(¢) The list of ouipatient settings shall include all of the
followmg

(1) Name, address and telephone number of any owners, and
their medical license numbers.
@

(2) Name and address of the facility.

(3) Thename and telephoﬁe number of the accreditation agency.

(4) The effective and expiration dates of the accreditation.
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(d) Accrediting agencies approved by the board shall notify the
board and update the board on all outpatient settings that are
accredited.

SECH2:

SEC. 5. Section 1248.25 of the Health and Safety Code is
amended to read:

1248.25. If an outpatient setting does not meet the standards
approved by the board, accreditation shall be denied by the
accreditation agency, which shall provide the outpatient setting
notification of the reasons for the denial. An outpatient setting may
reapply for accreditation at any time after receiving notification
of the denial. The accreditation agency shall-immediately-report
report within three business days to the board if the outpatient
setting’s certificate for accreditation has been denied.

SECH13-

SEC. 6. Section 1248.35 of the Health and Safety Code is
amended to read:

1248.35. (a) Every outpatxent setting which is accredited shall
be inspected by the accreditation agency and may also be inspected
by the Medical Board of California. The Medical Board of
California shall ensure that accreditation agencies inspect outpatient
settings.
~ (b) Unless otherwise specified, the following requirements apply
to inspections described in subdivision (a).

(1) The frequency of inspection shall depend upon the type and
complexity of the outpatient setting to be inspected.

(2) Inspections shall be conducted no less often than once every
three years by the accreditation agency and as often as necessary
by the Medical Board of California to ensure the quality of care
provided.

(3) The Medical Board of California or the accreditation agency
may enter and inspect any outpatient setting that is accredited by
an accreditation agency at any reasonable time to ensure
compliance with, or investigate an alleged violation of, any
standard of the accreditation agency or any provision of this
chapter.

(c¢) If an accreditation agency determines, as a result of its
mspection, that an outpatient setting is not in compliance with the
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standards under which it was approved, the accreditation agency
may do any of the following:

(1) Require correction of any identified deficiencies within a
set timeframe. Failure to comply shall result in the accrediting
agency issuing a reprimand or suspending or revoking the
outpatient setting’s accreditation. .

(2) Issue a reprimand.

(3) Placethe outpatient setting on probation, during which time

. the setting shall successfully institute and complete a plan of

correction, approved by the board or the accreditation agency, to
correct the deficiencies.

(4) Suspend or revoke the outpanent setting’s certification of
accreditation.
(d) (1) Except as is otherwise provided in this subdivision,

. before suspending or revoking a certificate of accreditation under

this chapter, the accreditation agency shall provide the outpatient
setting with notice of any deficiencies and the outpatient setting
shall agree with the accreditation agency on a plan of correction
that shall give the outpatient setting reasonable time to supply
information demonstrating compliance with the standards of the
accreditation agency in compliance with this chapter, as well as
the opportumty f01 a heanng on the matter upon the request of the

outpatzent sez‘nno During the alloz‘z‘ed time to correct z‘he
deficiencies, the pZan of correction, which includes the deficiencies,

shall be conspicuously posted by the outpatient setting in a location
accessible to public view. Within 10 days after the adoption of the
plan of correction, the accrediting agency shall send a list of

deficiencies and the corrective action to be taken to both the board

and the department. The accreditation agency may immediately
suspend the certificate of accreditation before providing notice
and an opportunity to be heard, but only when failure to take the
action may result in imminent danger to the health of an individual.
In such cases, the accreditation agency shall provide subsequent
notice and an opportunity to be heard.
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(2) If an outpatient setting does not comply with a corrective
action within a timeframe specified by the accrediting agency, the
accrediting agency shall issue a reprimand, and may either place
the outpatient setting on probation or suspend or revoke the
accreditation of the outpatient setting, and shall notify the board
of its action. This section shall not be deemed to prohibit an
outpatient setting that is unable to correct the deficiencies, as
specified in the plan of correction, for reasons beyond its control,
from voluntarily surrendering its accreditation prior to initiation
of any suspension or revocation proceeding.

(e) The accreditation agency shall, within 24 hours, report to
the board if the outpatient setting has been issued a reprimand or
if the outpatient setting’s certification of accreditation has been
suspended or revoked or if the outpatient setting has been placed
on probation. :

() The accreditation agency, upon receipt of a complaint from
the board that an outpatient setting poses an immediate risk to
public safety, shall inspect the outpatient setting and report its
findings of inspection to the board within five business days. If an
accreditation agency receives any other complaint from the board,
it shall investigate the outpatient setting and report its findings of
investigation to the board within 30 days.

(g) Reports on the results of any inspection shall be kept on file
with the board and the accreditation agency along with the plan
of correction and the comments of the outpatient setting. The
inspection report may include a recommendation for reinspection.
All inspection reports, lists of deficiencies, and plans of correction

shall be public records open to public inspection.

(h) If one accrediting agency denies accreditation, or revokes
or suspends the accreditation of an outpatient setting, this action
shall apply to all other accrediting agencies. An outpatient setting
that is denied accreditation is permitted to reapply for
accereditation with the same accrediting agency. The outpatient
setting also may apply for accreditation from another accrediting
agency, but only if it discloses the full accreditation report of the
accrediting agency that denied accreditation. Any outpatient setting
that has been denied accreditation shall disclose the accreditation
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report to any other accrediting agency to which it submits an
application.

(i) If an oulpatient setting’s certification of accreditation has
been suspended or revoked, or if the accreditation has been denied,
the accreditation agency shall do all of the following:

(1) Notify the board of the action.

(2) Send a notification letter to the outpatient setting of the
action. The notification letter shall state that the setting is no longer
allowed to perform procedures that require oulpatient setting
accreditation,

(3) Require the outpatient setting to remove its accreditation
certification and to post the notification letter in a conspicuous
location, accessible to public view.

() The board may take any appropriate action it deems
necessary pursuant to Section 1248.7 if an outpatient setting’s
certification of accreditation. has been suspended or revoked, or
if accreditation has been denied.

SEC. 7. Section 1248.5 of the Health and Safety Code is
amended to read:

1248.5. The board shall evaluate the performance of an
approved accreditation agency no less than every three years, or
in response to complaints against an agency, or complaints against

_one or more outpatient settings accreditation by an agency that

indicates noncompliance by the agency with the standards approved
by the board.
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SEC. 8. Section 1248.7 of the Health and Safety Code is
amended to read:

1248.7. Fhe-DivistonrefMedical-Quality-(a) The board shall
investigate all complaints concerning a violation of this chapter.
With respect to any complaints, or upon discovery that an
outpatient setting is not in compliance with Section 1248.1, the
board or the local district attorney shall bring an action to enjoin
the outpatient setting’s operation. The board or the local district
attorney may bring an action to enjoin a violation or threatened
violation of this chapter in the superior court in and for the county
in which the violation occurred or is about to occur. Any
proceeding under this section shall conform to the requirements
of Chapter 3 (commencing with Section 525) of Title 7 of Part 2
of the Code of Civil Procedure, except that the Division of Medical
Quality shall not be required to allege facts necessary to show or

" tending to show lack of adequate remedy at law or irreparable

damage or loss.

(b) With respect to any and all actions brought pursuant to this
section alleging an actual or threatened violation of any
requirement of this chapter, the court shall, if it finds the allegations
to be true, issue an order enjoining the person or facility from
continuing the violation. For purposes of Section 1248.1, if an
outpatient setting is operating without a certificate of accreditation,
this shall be prima facie evidence that a violation of Section 1248.1
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has occurred and additional proof shall not be necessary to enjoin
the outpatient setting’s operation.

SEC. 9. . Section 1248.85 of the Health and Safety Code is
amended to read:

1248.85. Nothing-in-this—This chapter shall not preclude an
approved accreditation agency from adopting additional standards
consistent with Section 1248.15, establishing procedures for the
conduct of surveys, selecting surveyors to perform accreditation
surveys, or establishing and collecting reasonable fees for the
conduct of accreditation surveys. 4 survey shall not constitute an
inspection for purposes of Section 1248.35. ’

SEe++-

SEC. 10. No reimbursement is required by.this act pursuant
to Section 6 of Article XIII B of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIIIB of the California
Constitution. . ,

98






MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number:  SB233
Author: © Pavley
Bill Date: March 31, 2011, amended
Subject: Emergency Services and Care
Sponsor: .California Academy of Physician Assistants
STATUS OF BILL:

This bill is currently in Senate Health Committee. .

DESCRIPTION OF CURRENT LEGISLATION:

This bill would explicitly clarify that a physician assistant (PA) can provide
treatment and consultation in an emergency care setting.

ANALYSIS:

Existing law allows PAs to provide evaluation, consultation, and treatment, as
long as these services are performed pursuant to a PA’s scope of practice and delegation
of services agreement and under the supervision of a physician and surgeon.

The existing definition of “‘emergency services and care” in the health and safety
code does not specifically list a PA as being allowed to give this treatment. Existing law
says, “other appropriate personnel under the supervision of a physician”. According to
the author’s office, an issue recently arose at Mission Hospital in Orange County, in
_ which a PA was prohibited by the hospital from providing a “consult” in the emergency
room. The hospital pointed to the existing law that this bill is proposing to amend as the
reasoning because it does not explicitly authorize a PA to perform consulting and
treatment in an emergency room setting, ‘

This bill will clarify existing law to explicitly authorize PAs to perform consulting
and treatment, which is also in line with the Federal Emergency Medical Treatment and
Labor Act (EMTALA), which permits PAs to provide consults in the emergency
department. This bill would make state law consistent with federal law. )

This bill will be amended to accept amendments suggested by Senate Health
Committee that would include in the definition of “consultation” language to clarify that
emergency services and care may be performed by appropriate personnel acting pursuant
to their scope of practice and licensure under the supervision of a physician and surgeon.
The purpose of these amendments is to not limit other mid-range practitioners in
emergency departments from providing appropriate services.



SUPPORT:

OPPOSITION:

FISCAL:

POSITION:

California Academy of Physician Assistants (Sponsor)

California Chapter of American College of Emergency Physicians

None

Recommendation: Support
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AMENDED IN SENATE MARCH 3 1,2011

SENATE BILL ' No. 233

Introduced by Senator Pavley

February 9, 2011

An act to amend Section 1317 1 of the Health and Safety Code,
relatmg to emergency services.

- . LEGISLATIVE COUNSEL’S DIGEST

SB 233, as amended, Pavley. Emergency services and care.

Existing law provides for the licensure and regulatlon of health
facilities. A violation of these provisions is a crime. Existing law
requires emergency services and care to be provided to any person
requesting the services or care for any condition in which the person is
in danger of loss of life, or serious injury or illness. For the purposes
of these provisions, emergency services and care is defined to include
medical screening, examination, and evaluation by a physician, or, to
the extent permitted by applicable law, by other appropriate personnel
under the supervision of a physician, to determine the care, treatment,
and surgery by a physician necessary to relieve or eliminate the
emergency medical condition or active labor, within the capability of
the facility. Existing law. also defines consultation as the rendering of
an opinion, advice, or prescribing treatment by telephone and, when
determined to be medically necessary jointly by the emergency and
specialty physicians, includes review of the patient’s record,
examination, and treatment of the patient in person by a specialty
physician who is qualified to give an opinion or render the necessary
treatment in order to stabilize the patient.

This bill would expand the definition of emergency services and care
to include care, treatment, and surgery by a physman assistant in
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compliance with prescribed provisions. This bill would also expand the
definition of consultation to authorize physician assistants to provide
a consultation.

By expanding the definition of a crime, this blll would impose a
state-mandated local program.

The California Constitution requires ‘the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

SECTION 1. Section 1317.1 of the Health and Safety Code;"
as amended by Section 1 of Chapter 423 of the Statutes of 2009,
is amended to read:

1317.1. Unless the context otherwise requires, the following
definitions shall control the construction of this article and Section
1371.4:

(@) (1) “Emergency services and care” means medical screening,
examination, and evaluation by a physician, or, to the extent
permitted by applicable law, by other appropriate personnel under
the supervision of a physician, to determine if an emergency
medical condition or active labor exists and, if it does, the care,
treatment, and surgery by a physician and surgeon, or physician
assistant practicing in compliance with Chapter 7.7 (commencing
with Section 3500) of Division 2 of the Business and Professions
Code and who practices under the supervision of a qualified
physician and surgeon, pursuant to Division 13.8 (commencing
with Section 1399.502) of Title 16 of the California Code of
Regulations, necessary to relieve or eliminate the emergency
medical condition, within the capability of the facility.

(2) (A) “Emergency services and care” also means an additional
screening, examination, and evaluation by a physician, or other
personnel to the extent permitted by applicable law and within the
scope of their licensure and clinical privileges, to determine if a
psychiatric emergency medical-condition exists, and the care and

98



WWoo1Tohhh B W =

—3— SB 233

treatment necessary to relieve or eliminate the psychiatric
emergency medical condition, within the capability of the facility.

(B) The care and treatment necessary to relieve or eliminate a
psychiatric emergency medical condition may include admission
or transfer to a psychiatric unit within a general acute care hospital,
as defined in subdivision (a) of Section 1250, or to an acute
psychiatric hospital, as defined in subdivision (b) of Section 1250,
pursuant to subdivision (k). Nothing in this subparagraph shall be
construed to permit a transfer that is in conflict with the
Lanterman-Petris-Short Act (Part 1 (commencing with Section
5000) of Division 5 of the Welfare and Institutions Code).

(C) Forthe purposes of Section 1371.4, emergency services and
care as defined in subparagraph (A) shall not apply to Medi-Cal
managed care plan contracts entered into with the State Department
of Health Care Services pursuant to Chapter 7 (commencing with
Section 14000), Chapter 8 (commencing with Section 14200), and
Chapter 8.75 (commencing with Section 14590) of Part 3 of
Division 9 of the Welfare and Institutions Code, to the extent that
those services are excluded from coverage under those contracts.

(D) This paragraph does not expand, restrict, or otherwise affect

the scope of licensure or clinical privileges for clinical
. psychologists or other medical personnel. '

(b) “Emergency medical condition” means a medical condition
manifesting itself by acute symptoms: of sufficient severity
(including severe pain) such that the absence of immediate medical
attention could reasonably be expected to result in any of the
following:

(1) Placing the patient’s health in serious jeopardy.

(2) Serious impairment to bodily functions. . -

(3) Serious dysfunction of any bodily organ or part.

(c) “Active labor” means a labor at a time at which either of the
following would occur:

(1) There is inadequate time to effect safe transfer to another

hospital prior to delivery. _ i

(2) A transfer may pose a threat to the health and safety of the
patient or the unborn child.

(d) “Hospital” means all hospitals with an emergency department
licensed by the state department.

(e) “State department” means the State Department of Public
Health.
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 (f) “Medical hazard” means a material deterioration in medical
condition in, or jeopardy to, a patient’s medical condition or
expected chances for recovery.

(g) “Board” means the Medical Board of California.

(h) “Within the capability of the facility” means those
capabilities that the hospital is required to have as a condition of
its emergency medical services permit and services specified on
Services Inventory Form 7041 filed by the hospital with the Office
of Statewide Health Planning and Development.

(i) “Consultation” means the rendering of an opinion, advice,
or prescribing treatment by telephone and, when determined to be
medically necessary jointly by the emergency and specialty
physicians and surgeons, or physician assistants. practicing in
compliance with Chapter 7.7 (commencing with Section 3500) of
Division 2 of the Business and Professions Code and who practices
under the supervision of a qualified physician and surgeon,
pursuant to Division 13.8 (commencing with Section 1399.502) of
Title 16 of the California Code of Regulations, includes review of
the patient’s medical record, examination, and treatment of the
patient in person by a specialty physician and surgeon, or physician
assistant practicing in compliance with Chapter 7.7 (commencing
with Section 3500) of Division 2 of the Business and Professions
Code and who practices under the supervision of a qualified
Dhysician and surgeon, pursuant to Division 13.8 (commencing
with Section 1399.502) of Title 16 of the California Code of

Regulations, who is qualified to give an opinion or render the

necessary treatment in order to stabilize the patient.

(i) Apatientis “stabilized” or “stabilization” has occurred when,
in the opinion of the treating provider, the patient’s medical
condition is such that, within reasonable medical probability, no

material deterioration of the patient’s condition is likely to result

from, or occur during, the release or transfer of the patient as
provided for in Section 1317.2, Section 1317.2a, or other pertinent
statute. ‘

() (1) “Psychiatric emergency medical condition” means a
mental disorder that manifests itself by acute symptoms of
sufficient severity that it renders the patient as being either of the
following:

(A) An immediate danger to himself or herself or to others.
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(B) Immediately unable to provide for, or utilize, food, shelter,
or clothing, due to the mental disorder. i

(2) This subdivision does not expand, restrict, or otherwise
affect the scope of licensure or clinical privileges for clinical
psychologists or medical personnel.

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article XITIB of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new-crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIIIB of the California
Constitution.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 380
Author: Wright
Bill Date: April 7,2011, amended .
Subject: Continuing Education: Nutrition Course
Sponsor: California Academy of Preventive Medicine

STATUS OF BILL: -

This bill is in Senate Appropriations Committee.

DESCRIPTION OF CURRENT LEGISLATION:

_ This bill would require specified physicians and surgeons to complete a one-time
continuing medical education (CME) course within a four year period in the subject of nutrition
and lifestyle behavior for the prevention and treatment of chronic diseases.

ANALYSIS:

Existing law requires physicians and surgeons to complete at least 50 hours of approved
CME during each two year license renewal cycle. Currently, physicians and surgeons only have
a mandatory one-time CME requirement of 12 credit hours in the subject of pain management
and the treatment of the terminally ill. There is also a mandate in existing law that requires
general internists and family physicians who have a patient population of which over 25 percent
are 65 years of age or older to complete at least 20 percent of all mandatory CME in a course in
the field of geriatric medicine or the care of older patients.

This bill requires practicing primary care physicians and all other physicians and surgeons
who provide care or consultation for chronic disease to complete a mandatory continuing

. education course in the subject of nutrition and lifestyle behavior for the prevention and
_treatment of chronic diseases. This is a-one-time requirement of seven credit hours that must be

completed by December 31, 2016. Physicians licensed on and after January 1, 2012 must
complete the requirement within four years or by their second renewal date. This bill allows the

- board to verify completion of the requirement on the annual renewal form. This bill does not

apply to physicians and surgeons practicing in pathology or radiology specialty areas or who do
not reside in California.

This bill makes findings and declarations related to health care costs for chronic disease
treatment and the last World Health Organization Report that concluded diet was a major factor
in the cause of chronic diseases. The findings also state that practicing physicians rate their



nutrition knowledge and skills as inadequate. Every physician has the opportunity to treat
patients at risk for chronic disease or that suffer from poor nutrition or lifestyle choices.
According to the author’s office, chronic conditions are avoidable, but responsible for 7 out of 10
deaths among Americans each year. The author’s office believes that education is the key in
prevention and reducing health care costs, but states that medical students receive fewer than 20
contact hours of nutrition instruction during their entire medical school careers. One of the
Board’s medical consultants confirmed this to be true. The Board’s medical consultant also
stated the little emphasis is put on nutrition and lifestyle behavior as it relates to preventmg and
treating chronic diseases in medical schools and residencies.

Although the Board usually opposes mandated CME, because of the prevalence of
preventable chronic diseases in California, the fact that medical students do-not receive much
training in nutrition instruction, because this bill has been narrowed to only apply to practicing
primary care physicians and all other physicians and surgeons who provide care or consultation
for chronic disease, and because this bill only mandates a one-time requirement of seven credit
hours over a four-year period, staff is suggesting that the Board take a neutral position. This is
one of two bills that mandate a one-time CME requirement in the Leglslature this year.

SUPPORT California Academy of Preventive Medicine (Sponsor); American College
: for Lifestyle Medicine; Center for Science in the Public Interest;
Physicians Committee for Responsible Medicine; and Dr. John
MacDougall, M.D.

OPPOSITION:  California Academy of Family Physicians; California Medical
: Association; and California Orthopaedic Association

FISCAL: Minimal and absorbable
POSITION: \ Recommendation: Neutral

April 26,2011



AMENDED IN SENATE APRIL 7, 2011
AMENDED IN SENATE MARCH 23, 2011

SENATE BILL ‘ No. 380

Introduced by Senator Wright

February 15, 2011

An act to add Section 2190.7 to the Business and Professions Code,
relating to medicine.

LEGISLATIVE COUNSEL’S DIGEST

SB 380, as amended, Wright. Continuing education: nutrition course.

Existing law, the Medical Practice Act, provides for the licensure and
regulation of physicians and surgeons by the Medical Board of
California. Under that act, the board is required to adopt and administer
standards for the continuing education of physicians and surgeons.
Existing law-speeifieatly requires physicians and surgeons to complete
a mandatory continuing education course in the subjects of pain -
management and the treatment of terminally ill and dying patients
except that it does not apply to physicians and surgeons practicing in

patholo gy or rad1olo gy spemalty areas. —Eiﬁsﬁng—}&wa}se-&&’eheﬂzeﬁhe

This bill would require specified physicians and surgeons to complete,
by December 31, 2016, or as otherwise specified, a mandatory
continuing education course in the subject of nutrition and lifestyle
behavior for the prevention and treatment of chronic diseases, except
that it would not apply to physicians and surgeons practicing in
pathology or 1ad.tology spec1a1ty areas—ﬂfhe—biﬁ-weﬁ}d—aufheﬁze—the
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5 Or who do not res1de mm Cahforma
Vote: majority. Appropnatlon no. Fiscal committee: yes.
State-mandated local program: mno. :

'The people of the State of California do enact as follows:

SECTION 1. The Legislature finds and declares all of the
following:

(2) In 2008, U.S. health care spending was about $7,681 per
resident and accounted for 16.2 percent of the nation’s gross
domestic product; this is among the highest of all industrialized
countries. Expenditures in the United States on health care
surpassed $2.3 trillion in 2008, more than three times the $714
billion spent in 1990, and over eight times the $253 billion spent
in 1980.

(b) It is estimated that health care costs for chronic disease ‘

treatment account for over 75 percent of national health
expenditures.

(c) Sevenoutof 10 deaths among Americans each year are from
chronic diseases. Heart. disease, cancer, and stroke account for
more than 50 percent of all deaths each year.

(d) The last miajor report from the World Health Orgamzatlon
in March 2003 concluded diet was a major factor in the cause of
chronic diseases.

(e) Dramatic increases in chronic diseases have been seen in

. Asian countries since the end of WWII with the increase in the

gross national product and change to the western diet. .

(f) Only 19 percent of students believed that they had been
extensively trained in nutrition counseling. Fewer than 50 percent
of primary care physicians include nutrition or dietary counseling
in their patient visits.

(g) Practicing physicians continually rate their nutrition
knowledge and skills as inadequate. More than one-half of

graduating medical students report that the time dedicated to,

' nutrition instruction is inadequate.

SEC. 2. Section2190.7 is added to the Business and Professions
Code, to read:

2190 7. (a) All-physicians-and-surgeons pmcz‘zczng primary

care physicians and all other physicians and surgeons who provide
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care or consultation for chronic diseases shall complete a
mandatory continuing education course in the subject of nutrition
and lifestyle behavior for the prevention and treatment of chronic
diseases. For the purposes of this section, this course shall be a
one-time requirement of seven credit hours within the required
minimum estabhshed by regulation, to be completed by December
31, 2016. i

(b) All physicians and surgeons subject to subdivision (a) who
are licensed on and after January 1, 2012, shall complete this
requirement within four years of their initial license or by their
second renewal date, whichever occurs first. The board may verify
completlon of thls requn'ement on the renewal apphcatlon form

(c) This section shall not apply' to physicians and surgeons
practicing in pathology or radiology specialty areas or who do not
reside in the State of California.
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MEDICAL BOARD OF CALIFORNIA

~ LBGISLATIVE A‘_NALYSIS
Bill Number: SB 544
Author: Price
Bill Date: April 14,2011, amended
Subject: Consumer Health Protection Enforcement Act
Sponsor: Author
STATUS OF BILL:

This bill is currently in Senate Businéss, Professions, and Economic Development
Committee.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would enact the Consumer Health Protection Enforcement Act which
includes various provisions affecting the investigation and enforcement of disciplinary
actions against licensees of healing arts boards.

ANALYSIS:

This bill states the legislative findings on the need to timely investigate and
prosecute licensed health care professionals who have violated the law. The legislature
also indicates the importance of providing the healing arts boards with the regulatory

‘tools and authorities needed in order for them to be able to reduce the timeframe for
investigating and prosecuting violations of the law by healing arts professionals to
between 12 and 18 months. ‘

This bill sets forth numerous requirements for all healing arts boards within the
Department of Consumer Affairs (DCA). However, this analysis will only cover the
sections of the bill that are new requirements for the Medical Board of California (the
Board). Specifically this bill:

o Requires a state agency immediately provide all records about a hcensee
+upon receipt of a written request for records from a board for the purposes
of an investigation. The records shall include confidential records,
medical records, and records related to closed or open investigations.

This will help the Board obtain more information for its
investigations.

e Requires a state agency to notify a board if it is conducting an
investigation on an individual and has knowledge that the individual is a
* licentiate of the board. The notification must include the name, address
and professional license type and number of the individual and the name,
address, and telephone number a person that can be contacted for further

1



information on the investigation. This bill requires the state agency to
cooperate with the board and provide any requested information.

- This will help the Board obtain more information for its
investigations.

Requires a board to maintain the confidentiality of any personally
identifying information contained-in the records and does not allow the
records to be shared, sold, or transferred to a third party.

This section may need to provide for further confidentiality
protections for materials received, not just for personally
identifying information, but also for investigation records.

‘Requires local and state law enforcement agencies, state and local

governments, state agencies, licensed health care facilities and employers
of a licensee of a board to provide records to a board before receiving
payment from a board. The records must include confidential records,
medical records and records related to closed or open investigations.

This will help the Board obtain information for its investigations
without requiring any payment up front.

Allows boards to contract for investigative services with the Department
of Justice (DOJ). ‘

This allows boards to contract with DOJ, but does not require the
Board to utilize DOJ’s investigative services.

" Establishes a Health Quality Enforcement Unit in the Division of

Investigation and states the primary responsibility of that unit is to
investigate complaints within the jurisdiction of the healing arts boards.

This section should specifically exempt the Medical Board, as the
Board has its own investigation unit and Health Quality Section.

'Adds to existing law to say that the commission of, and conviction for,

any act of sexual abuse, sexual misconduct, or attempted sexual
misconduct, whether or not with a patient shall be considered a crime
substantially related to the practice of medicine.

It is not clear what “attempted” sexual misconduct means. The
Board could only enforce a conviction of sexual misconduct that is
currently defined in the Penal Code.

Restates existing law in the Medical Practice Act related to a conviction of

a charge violating any statute or regulation regulating dangerous drugs and
controlled substances being considered unprofessional conduct. This bill
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adds to existing law to say that the record of conviction is conclusive
evidence and a plea or verdict of guilty or a conviction following a plea of
nolo contendere is deemed to be a conviction.

Although the Medical Practice Act does already include some of
these requirements, this section adds to existing law to say that the
conviction is conclusive evidence.

States that discipline may be ordered against a license or a license may be
denied when the time for appeal has lapsed or the judgment for conviction
has been affirmed on appeal, or when an order granting probation is made,
irrespective of a subsequent order.

This section is unnecessary as it’s already covered under the
Medical Practice Act; the Board should be exempted from this
section.

Adds sections related to licensees using, prescribing, or selfjadministering .
controlled substances, dangerous drugs, or alcoholic beverages if they
present a danger to themselves or the public, and related discipline.

The Board should be excluded from these sections as the Medical
Practice Act (Section 2239) already has provisions related to these
" areas and existing law is more comprehensive.

Specifies that it is unprofessional conduct for licensees to fail to furnish
information in a timely manner to the board or the board’s investigators if
requested and fail to cooperate and participate in any investigation or
disciplinary proceeding pending. This bill specifies that a licensee is not
required to waive any constitutional or statutory privilege or to comply
within an unreasonable period of time.

This would provide incentive for physicians to cooperate with
investigations, including physician interviews. The Board
currently has a sponsored bill that would narrowly require
cooperation with interviews, this would give broader authority.

Requires DOJ to ensure that subsequent reports and disposition
information are submitted to boards within 30 days of notification of
updates. Requires the Office of the Attorney General (AG) to serve or
submit an accusation within 60 calendar days of receipt from a board.

" Requires the AG to serve or submit a default decision within five days

following the filing of a notice of defense. Requires the AGto set a
hearing date within three days of receiving a notice of defense, unless a
board instructs otherwise.

It is important to point out that these changes are only made in the
Business and Professions Code, not the Government Code, which
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would be appropriate for new requirements for the AG’s Office.
Further, it is unclear what the enforcement mechanism would be if
the AG’s Office does not comply with the requirements.

Amends existing law to allow a licensing agency to issue a limited or -
restricted license to a licentiate if it determines that the licentiate’s ability
to practice his or her professions safely is impaired due to mental or
physical illness affecting competency.

This would only apply to licentiates, not applicants. This would be
valuable for licensees. A clarification should be added to state that
limiting or restricting a license is not considered to be discipline.

Requires boards to query the National Practitioners Data Bank (NPDB)
before: granting a license to an applicant residing in another state;
granting a license to an applicant who is currently or has ever been
licensed as a health care practitioner in California or another state; and
granting a petition for reinstatement of a revoked or surrendered license.
This bill allows boards to query the NPDB before issuing a license. This
bill also allows boards to charge a fee to cover the costs of the queries.

This bill will have a fiscal and workload impact on the Board as it
will require the Board to query the NPDB before renewing a
license. Although it allows the Board to charge a fee to.cover the
cost, currently renewals are handled through an automated system.
This required query will extend the renewal time frames and could
possibly result in lapse of licenses. Further, this section is
unnecessary as the Board already receives a daily listing of actions
from the NPDB and Board staff reviews this list to see if action has
been listed for licensees. The Board should be exempted from this
section. :

Adds new provisions related to unlicensed practice. Any person who is
unlicensed to practice and engages in practice and any person that
fraudulently buys, sells or obtains a license is guilty of a public crime,
punishable by a fine of up to $100,000. Any person who supervises the
practice of a healing art and is unlicensed, is also guilty of the same crime
and subject to the same penalty.

- The Board has supported similar legislation in the past. This will
incentivize local district attorneys to prosecute.unlicensed practice
crimes by raising the fines from the current amount of $1,200 to
$100,000.

Lastly, this bill adds to existing law that any proposed decision or decision
that contains any finding of fact that a physician and surgeon has

- committed a sex offense, shall contain an order revoking the license and

the order shall not stay the revocation. Sex offense includes:
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Any offense for which sex offender registration is required.

Any offense described in specific sections of the penal code.

Any attempt to commit any specified offense.

Any offense committed or attempted in any other states or against
the laws of the United States, which , if commuitted or attempted in
this state, would have been punishable.

It is unclear to Board staff on how this section could be enforced.
The Board could enforce this for licensees that have been
convicted of sex offenses defined in the Penal Code. However,
enforcing an “attempt” to commit an offense would be hard to do
since the Board would have no way of knowing if the offense was
attempted unless a conviction for the attempt was made. The
Board would also have no way of knowing if an offense was
committed or attempted in any other state unless DOJ had record
of the conviction.

The Board believes that overall the additional enforcement measures included in
the bill will help to improve consumer protection. Applying existing law in the Medical
Practice Act to other boards under DCA will also help to improve consumer protection
for other healing arts boards. However, the Board suggests that some amendments be
made in order for this bill not to weaken existing law and in order for the Board to be

able to implement this bill.

SUPPORT: None on file

OPPOSITION: None on file

FISCAL: The section of the bill that requires queries to the NPDB for
renewals would result in costs, however, the bill allows the Board
to charge a fee to cover the additional costs.

POSITION:

Reéommendation: Support if Amended

April 25, 2011



~ AMENDED IN SENATE APRIL 14, 2011
AMENDED IN SENATE MARCH 21, 2011

SENATE BILL ' No. 544

Introduced by Senator Price

February 17, 2011

—An act to amend Secz‘zons JJ6 155 J59 5 726 ‘
802.1, 803, 803.5, 803.6, 822, 2246, 2960.1, 4982.26, and 4992.33 of,
and to add Sections 40, 42, 44, 505, 734, 735, 736, 737, 803.7, 803.8,
857, 1688, 1688.1, 1688.2, 1688.3, 1688.4, 1688.5, 1688.6, 1947.1,
1947.2,1947.3, 1947.4, 1947.5, 1947.6, 1947.7, 1947.8, 2533.5, 2533.6,
2533.7, 2533.8, 2533.9, 2533.10, 2533.11, 2533.12, 2533.13, 2533.14,
2570.38, 2570.39, 2570.40, 2570.41, 2570.42, 2570.43, 2570.44,
2570.45, 2570.46, 2570.47, 2661.8, 2661.9, 2661.10, 2661.11, 2661.12,
2661.13, 2661.14, 2661.15, 2661.16, 2661.17, 2766, 2766.1, 2766.2,
2766.3, 2766.4, 2766.5, 2766.6, 2766.7, 2766.8, 2879.1, 2879.2, 2879.3,
2879.4, 2879.5, 2879.6, 2879.7, 2879.8, 2879.10, 2969.1, 2969.2,
2969.3, 2969.4, 3112, 3112.1,3112.2, 3112.3, 3112.4, 3112.5, 3112.6,
3112.7,3112.8, 3112.9, 3405, 3405.1, 3405.2, 3405.3, 3405.4, 3405.5,
3405.6, 3405.7, 3405.8, 3405.9, 3531.1, 3531.2, 3531.3, 3531.4, 3531.5,
3531.6,3531.7,3531.8,3531.9, 3531.10, 3665, 3665.1, 3665.2, 3665.3,
3665.4, 3665.5, 3665.6, 3665.7, 3665.8, 3665.9, 3769.4, 3769.5, 3769.6,
3769.7, 3769.8, 3769.9, 3769.10, 4316, 4316.1, 4316.2, 4316.3, 4316.4,
4316.5, 4316.6, 4375, 4526, 4526.1, 4526.2, 4526.3, 4526.4, 4526.5,
4526.6, 4526.8, 4526.9, 4888, 4888.1, 4888.2, 4888.3, 4888.4, 4888.5,
4888.6, 4888.7, 4964.1, 4964.2, 4964.3, 4964.4, 4964.55, 4964.6,
4964.7, 4964.8, 4964.9, 4964.10, 4990.44, 4990.435, 4990.46, 4990.47,
4990.48, 4990.49, 4990.50, 4990.51, 4990.52, and 4990.53 to, to add

* Article 16 (commencing with Section 880) to Chapter 1 of Division 2
of, and to repeal Sections 2608.5 and 2660.5 of, the Buszness and -

97



SB 544 2

Professions Code, and to add section 12529.8 to the Government Code,
relating to professions and vocations.

LEGISLATIVE COUNSEL’S DIGEST

SB 544, as amended, Price. Pental Board-of-California—collcetion
ef—fees—-ﬁﬁes—aﬁdreesﬁeeeveﬁ—Professzons and vocations: regulatory
boards.

(1) Existing law provides for the licensure and regulation of
profession and vocation licensees by various boards within the

" Department of Consumer Affairs. Within the department, there are

healing arts boards and nonhealing arts boards. The department is
under the control of the Director of Consumer Affairs.

This bill would require cooperation between state agencies and all
boards within the department when investigating a licensee, and would
require a state agency to provide to the board all licensee records in
the custody of the state agency. The bill would require all local and
state law enforcement agencies, state and local governments, state
agencies, licensed health care facilities, and any employers of any
licensee to provide licensee records to any board within the department
upon request by that board, and would make an additional requirement

specific to the Department of Justice. By imposing additional duties on

local agencies, the bill would impose a state-mandated local program.
The bill would prohibit a licensee regulated by a board within the
department from including certain provisions in an agreement to settle
a civil litigation action arising from his or her practice, as specified. -
(2) Existing law authovizes the director to audit and review, among

" other things, inquiries and complaints regarding licensees, dismissals

of disciplinary cases, and discipline short of formal accusation by the
Medical Board of California and the California Board of Podiatric
Medicine.

This bill would additionally authorize the director or his or her
designee to audit and review the aforementioned activities by any of
the healing arts boards.

Existing law authorizes the director to employ investigators,
inspectors, and deputies as are necessary to investigate and prosecute
all violations of any law, the enforcement of which is charged to the
department, or to any board in the department. Inspectors used by the
boards are not required to be employees of the Division of Investigation,
but may be employees of, or under contract to, the boards.
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This bill would authorize healing arts boards to employ investigators
who are not employees of the Division of Investigation, and would
authorize those boards to contract for investigative services provided
by the Department of Justice. The bill would also establish within the
Division of Investigation the Health Quality Enforcement Unit to provide
investigative services for healing arts proceedings. '

The bill would require all healing arts boards within the department
to report annually, by October 1, to the department and the Legislature
certain information, including, but not limited to, the total number of
complaints closed or resolved without discipline, the total number of
complaints and reports referred for formal investigation, and the total
number of accusations filed and the final disposition of accusations
through the board and court review, respectively.

The bill would also provide that it is an act of unprofessional conduct

Sfor any licensee of a healing arts board to fail to furnish information
in a timely manner to the board or the board’s investigators, or to fail
to cooperate and participate in any disciplinary investigation pending
against him or her, except as specified.

Existing law requires a physician and surgeon, osteopathic physician
and surgeon, and a doctor of podiatric medicine to report to his or her
respective board when there is an indictment or information charging
afelony against the licensee or he or she has been convicted of a felony
or misdemeanotr.

This bill would expand that requirement to a licensee of any healing
arts board, as specified, and would further require a report when
disciplinary action is taken against a licensee by another healing arts
board or by a healing arts board of another state or an agency of the

Jederal government.

FExisting law requires the district attorney, city attorney, and other
prosecuting agencies to notify the Medical Board of California, the
Osteopathic Medical Board of California, the California Board of
Podiatric Medicine, the State Board of Chiropractic Examiners, and
other allied health boards and the court clerk if felony charges have
been filed against one of the board’s licensees. Existing law also
requires, within 10 days after a court judgment, the clerk of the court
fo report to the appropriate board when a licentiate has committed a
crime or is liable for any death or personal injury vesulting in a specified
Judgment. Existing law also rvequires the clerk of the court to transmit
to certain boards specified felony preliminary tramnscript hearings
concerning a defendant licensee. ‘
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The bill would instead make those provisions applicable to all healing
arts boards. By imposing additional duties on these local agencies, the
bill would impose a state-mandated local program.

The bill would require a healing arts board, the State Board of
Chiropractic Examiners, and the Osteopathic Medical Board of
California to query the federal National Practitioner Data Bank prior
to, among other things, granting a license to an applicant who is
currently residing in another state or gramting a pez‘ition Jor
reinstatement of a revoked or surrendered license.

This bill would make it a crime to engage in the practice of healmg

" arts without a current and valid license, except as specified; or to

Sfraudulently buy, sell, or obtain a license to practice healing arts. By
creating new crimes, the bill would impose a sz‘az‘e—mandaz‘ed local
program.

(3) Under existing law, healing arts chensees are regulated by
various healing arts boards within the department. These boards are
authorized to issue, deny, suspend, and revoke licenses based on various
grounds and to take disciplinary action against a licensee for the failure
to comply with their laws and regulations. Existing law requires or
authorizes a board to appoint an executive officer to, among other

. things, perform duties delegated by the board.

This bill would authorize a healing arts board to delegate to its -
executive officer, where an administrative action has been filed by the
board to revoke the license of a licensee and the licensee has failed to
file a notice of defense or appear at the hearing, the authority to adopt
a proposed default decision. The bill would also authorize a healing
arts board to enter into a settlement with a licensee or applicant in lieu
of the issuance of an accusation or statement of issues against the
licensee or applicant.

The bill would also provide that the license of a licensee of a healing
arts board shall be suspended if the licensee is incarcerated after the
conviction of a felony and would require the board to notify the licensee
of the suspension and of his or her right to a specified hearing. The bill
would specify that no hearing is required, however, if the conviction
was for a violation of federal law or state law for the use of dangerous
drugs or controlled substances or specified sex offenses; a violation
Jor the use of dangerous drugs or controlled substances would also
constitute unprofessional conduct and a crime, thereby zmposzng a
state-mandated local program.
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The bill would prohibit the issuance of a healing arts license to any
person who is a registeved sex offender, and would provide for the
revocation of a license upon the conviction of certain sex offenses, as
defined. The bill would provide that the commission of, and conviction
for, any act of sexual abuse, misconduct, or attempted sexual
misconduct, whether or not with a patient, or conviction of a felony
requiring registration as a sex offender, be considered a crime
substantially related to the qualifications, functions, or duties of a
healing arts licensee. The bill would impose requirements on boards
with respect to individuals required to register as a sex offender.

‘This bill would authorize the Attorney General and his or her
investigative agents and certain healing arts boards to inguire into any
alleged violation of the laws under the boards’ jurisdiction and to
inspect documents subject to specified procedures. The bill would make
the licensees of those healing arts boards or a health care facility that
fails to comply with a patient’s medical record request, as specified,
within 15 days, or who fails or refises to comply with a court order
mandating release of records, subject to civil and criminal penalties,
as specified. By creating a new crime, the bill would impose a
state-mandated local program.

The bill would require the employer of certain health care licensees
to report to the appropriate board within a specified timeframe
information relating to a health care licensee who is suspended or
terminated for cause or who resigns. The bill would require a board to
investigate these reports, including the inspection and copying of certain
documents relating to that suspension, termination, or resignation.

The bill would require specified healing arts boards, on or after July
1, 2013, to post on their Internet Web sites specified information in
their possession, custody, or control regarding their licensees and their
license status, prior discipline, and convictions.

The bill would authorize a healing arts board to automatically suspend

the license of any licensee who also has an out-of-state license or a -

license issued by an agency of the federal government that is suspended
or revoked, except as specified.
(4) The bill would declare the intent of the Legislature that the Bireau

of State Audits conduct a specified review of the Pharmacists Recovery

Program by January 1, 2013.

(5) Existing law establishes in the Departiment of Justice the Health
Quality Enforcement Section, whose primary responsibility is to
investigate and prosecute proceedings against licensees and applicants
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within the jurisdiction of the Medical Board of California and any
committee of the board, the California Board of Podiatric Medicine,
and the Board of Psychology.

This bill would authorize a healing arts board to utilize the services
of the Health Quality Enforcement Section or licensing section. If
utilized, the bill would require the Attorney General to assign attorneys
employed by the office of the Attorney General to work on location at
the licensing unit of the Division of Investigation of the Department of
Consumer Aﬁ‘azrs as specified.

(6) The bill would delete, revise and recast various provisions of the
Physical Therapy Practice Act and would make other conforming
changes.

(7) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory  provisions  establish procedures for making that
reimbursement.

This bill would provide that with regard to certain mandaz‘es no
reimbursement is required by this act for a specified reason.

With regard to any other mandates, this bill would provide that, if
the Commission on State Mandates determines that the bill contains
costs so mandated by the state, reimbursement for those costs shall be
made pursuant to the Statuz‘ory provzszons noted above

Vote: majority. Appropriation: no. Flscal co1n1mttee yes.
State-mandated local program: no-yes.
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The people of the State of California do enact as follows:

SECTION 1. This act shall be known and may be cited as the
Consumer Health Protection Enforcement Act.

SEC. 2. (a) The Legislature finds and declares the following:

(1) Inrecentyears, it has been reported that many of the healing
arts boards within the Department of Consumer Affairs take, on
average, more than three years to investigate and prosecute
violations of law, a timeframe that does not adequately protect
consumers. _

(2) The excessive amount of time that it takes healing arts boards
to investigate and prosecute licensed professionals who have
violated the law has been caused, in part, by legal and procedural
impediments to the enforcement programs.

(3) Both consumers and licensees have an interest in the quick
resolution of complaints and disciplinary actions. Consumers need
prompt action against licensees who do not comply with
professional standards, and licensees have an interest in timely
review of consumer complaints to keep the trust of their patients.

(b) 1t is the intent of the Legislature that the changes made by
this act will improve efficiency and increase accountability within
the healing arts boards of the Department of Consumer Affairs,
and will remain consistent with the long-held paramount goal of
consumey protection.

(c) It is further the intent of the Legislature that the changes
made by this act will provide healing arts boards within the
Department of Consumer Affairs with the regulatory tools and
authorities necessary to reduce the average timeframe for
investigating and prosecuting violations of law by healing arts
practitioners to between 12 and 18 months.

SEC. 3. Section 40 is added to the Business and Professzons
Code, to read:

40. (a) Notwithstanding any other provision of law, for
purposes of a board investigation, a state agency shall, upon
receiving a request in writing from a board for records about a
particular licensee, immediately provide to the board all records
about a licensee in the custody of the state agency, including, but
not limited to, confidential records, medical records, and records
related to closed or open investigations.
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(b) If a state agency has knowledge that ‘a person it is
investigating is licensed by a board, the state agency shall notify
the board that it is conducting an investigation against one of its
licentiates. The notification of investigation to the board shall
include the name, address, and, if known, the professional license
lype and license number of the person being investigated and the
name and address or telephone number of a person who can be
contacted for further information about the investigation. The state
agency shall cooperate with the board in providing any requested
information.

(c) A board shall maintain the confidentiality of any personally
identifying information contained in the records maintained

. pursuant to this section, and shall not share, sell, or transfer the

information to any third party unless it is otherwise authorized by
federal or state law.

-SEC. 4. Section 42 is added to the Business and Professzons
Code, to read:

42. Notwithstanding any other provision of law, all local and
state law enforcement agencies, state and local governments, state
agencies, licensed health care facilities, and employers of a
licensee of a board shall provide records to the board upon request
prior to receiving payment from the board for the cost of providing
the records. These records include, but are not limited to, -
confidential records, medical records, and records related to closed
or open investigations.

SEC. 5. Section 44 is added to the Business and Professions
Code, to read:

44. (a) A licensee of a board shall not include or permit to be
included any of the following provisions in an agreement to settle
a civil litigation action filed by a consumer arising from the
licensee’s practice, whether the agreement is made before or after
the filing of an action:

(1). A provision that prohibits another party to the dispute from
contacting or cooperating with the board.

(2) A provision that prohibits another party to the dispute from
filing a compldint with the board. '

(3) A provision that requires another party to the dispute to
withdraw a complaint he or she has filed with the board.

(b) A provision described in subdivision (a) is void as against
public policy.
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(c) A violation of this section constitutes unprofessional conduct
and may subject the licensee to disciplinary action.

- (d) If a board complies with Section 2220.7, that board shall
not be subject to the requirements of this section.

SEC. 6. Section 116 of the Business and Professions Code is
amended to read:

116. (a) The director or his or her designee may audit and
review, upon his or her own initiative, or upon the request of a
consumer or licensee, inquiries and complaints regarding licensees,
dismissals of disciplinary cases, the opening, conduct, or closure
of .investigations, informal conferences, and discipline short of

fonnal accusat1on by—ﬂ&eMed&ea}—Beafd—e%Ga}rfemia—fhe&Hied

Med-leme any of z‘he healzng arz‘S boards descrzbea’ in Dzvzszon 2
(commencing with Section 500). The director may make
recommendations for changes to the disciplinary system to the
appropriate board, the Legislature, or both, for their consideration.

(b) The director shall report to the Chairpersons of the Senate
Committee on Business-and, Professions-Committee and Economic
Development and the Assembly Committee on Health-Committee
annually—cemeﬁemgMafeh—l—}%S- regarding his or her findings
from any audit, review, or monitoring and evaluation conducted
pursuant to this section.

SEC. 7. Section 155 of the Business and Professions Code is
amended to read:

155. (a) In accordance with Section 159.5, the director may
employ such investigators, inspectors, and deputies as are necessary
fo properly-te investigate and prosecute all violations of any law,
the enforcement of which is charged to the department or to any
board, agency, or commission in the department.

(b) It is the intent of the Legislature that inspectors used by
boards, bureaus, or commissions in the department shall not be

required to be employees of the Division of Investigation, but may -

either be employees of, or under contract to, the boards, bureaus,
or commissions. Contracts for services shall be consistent with
Article 4.5 (commencing with Section 19130) of Chapter 6 of Part
2 of Division 5 of Title 2 of the Government Code. All civil service
employees currently employed as inspectors whose functions are
transferred as a result of this section shall retain their positions,
status, and rights in accordance with Section 19994.10 of the
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Government Code and the State Civil Service Act (Part 2
(commencing with Section 18500) of Division 5 of Title 2 of the
Government Code).

(c) Investigators used by any healing arts board, as described
in Division 2 (commencing with Section 500), shall not be required
to be employees of the Division of Investigation and a healing arts
board may contract for znvesz‘zgatzve services provided by the
Department of Justice.

te)

(d) Nothing in this section limits the authority of, or prohibits,
investigators in the Division of Investigation in the conduct of
inspections or investigations of any licensee, or in the conduct of
investigations of any officer or employee of a board or the
department at the specific request of the director or his or her
designee.

SEC. 8 Section 159.5 of the Business and Professions Code
is amended to read:

159.5. Thereis in the department the D1v1s1on of Investigation.
The division is in the charge of a person with the title of chief of
the division. There is in the division the Health Quality
Enforcement Unit. The primary responsibility of the unmit is to

* investigate complaints against licensees and applicants within the

Jurisdiction of the healing arts boards described in Section 720.
Except as provided in Section:

~H66mvestigators—who have-the
authority-of peace-officers; 16 of Chapter 1394 of the Statutes of

. 1970, all positions for the personnel necessary 1o provzde

investigative services, as specified in
166 Section 160 of this code and in subdivision-{g} (b) of Section
830.3 of the Penal Code, shall be in the division and the personnel
shall be appointed by the director.

'SEC. 9. Section 505 is added to the Business and Professions
Code, to read:

505. (a) Each healing arts board shall report annually to the
department and the Legislature, not later than October I of each
yeav, the following information:

(1) The total number of complaints closed or resolved wzthout
discipline, prior to accusation.

(2) The total number of complaints and reports referred Jor
Sformal investigation.
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(3) The total number of accusations filed and the final
disposition of accusations through the board and court review,
respectively.

(4) The total number of citations issued, with fines and without
fines, and the number of public letters of reprimand, letters of
admonishment, or other similar action issued, if applicable.

(5) The total number of final licensee disciplinary actions taken,
by category.

(6) The total number of cases in process for more than six
months, more than 12 months, more than 18 months, and more
than 24 months, from receipt of a complaint by the board.

(7) The average time in processing complaints, from original
receipt of the complaint by the board, for all cases, at each stage
of the disciplinary process and court review, respectively.

(8) The total number of licensees in diversion or on probation
Sfor alcohol or drug abuse, and the number of licensees successfully
completing diversion programs or probation, and failing to do so,
respectively.

(9) The total number of probation violation reports and
probation revocation filings, and their dispositions.

(10) The total number of petitions for reinstatement, and their
dispositions.

(b) “Action,” for purposes of this section, zncludes proceedings
brought by, or on behalf of, the healing arts board against licensees
Jor unprofessional conduct that have not been finally adjudicated,
as well as disciplinary actions taken against licensees.

(c) A board that complies with Section 2313 shall not be subject
to the requirements of this section.

(d) A report to be submitted pursuant to this section shall be
submitted in compliance with Secz‘zon 9795 of the Governiment
Code.

(e) This section shall become znoperatzve on October 1, 2016.

SEC. 10. Section 726 of the Business and Professions Code is
amended to read: ,

726. (a) The commission of any act of sexual abuse,
misconduct, or relations with a patient, client, or customer
constitutes unprofessional conduct and grounds for disciplinary
action for any person licensed under this division; and under any

initiative act referred to in this division—and-ander—Chapter—17
{eemmeﬁemg—wﬁh—SeeﬁenJ}%ea—eﬂafﬁﬁen%
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(b) For purposes of Division 1.5 (commencing with Section
475), the commission of, and comviction for, any act of sexual
abuse, sexual misconduct, or attempted sexual misconduct, whether
or not with a patient, or comviction of a felony requiring
registration pursuant to Section 290 of the Penal Code, shall be
considered a crime substantially related to the qualifications,
functions, or duties of a licensee of a healing arts board described
in this division.

This

(c) This section shall not apply to sexual contact between a
physieianand-surgeon licensee and his or her spouse-or person in
an equivalent domestic relationship when that-physieian—and
gurgeont licenmsee provides medical treatment, other than
psychotherapeutic treatment, to his or her spouse or person in an
equivalent domestic relationship.

SEC. 11. Section 734 is added to the Business and Professions
Code, to read:

734. (a) The conviction of a charge of violating any federal
statute or regulation or any statute or regulation of this state
regulating dangerous drugs or controlled substances constitutes
unprofessional conduct. The record of the conviction is conclusive
evidence of the unprofessional conduct. A plea or verdict of guilty
or a conviction following a plea of nolo contendere is deemed to
be a conviction within the meaning of this section.

(b) Discipline may be ordered against a licensee in accordance
with the laws and regulations of the healing arts board or the

board may order the denial of the license when the time for appeal .

has elapsed, or the judgment of conviction has been affirmed on
appeal, or when an order granting probation is made suspending
the imposition of senterice, irrespective of a subsequent order under
the provisions of Section 1203.4 of the Penal Code allowing that
person to withdraw his or her plea of guilty and to enter a plea of
not guilty, or setting aside the verdict of guilty, or dismissing the
accusation, complaint, information, or indictment.

SEC. 12. Section 735 is added to the Business and Professions
Code, to read:

735. A violation of any federal statute or federal regulation or
any of the statutes or regulations of this state regulating dangerous
drugs or controlled substances constitutes unprofessional conduct.
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SEC. 13. Section 736 is added to the Business and Professions
Code, to read:

736. (a) Theuse or prescribing for or administering to himself
or herself of any controlled substance; or the use of any of the
dangerous drugs specified in Section 4022, or of alcoholic
beverages, to the extent or in such a manner as to be dangerous
or injurious to the licensee, or to any other person or to the public,
or to the extent that the use impairs the ability of the licensee to
practice safely; or comviction of any misdemeanor or felony
involving the use, consumption, or self-administration of any of
the substances referrved to in this section, or conviction of any
combination thereof. comstitutes unprofessional conduct. The
record of the comviction is conclusive evidence of the
unprofessional conduct.

(b) A plea or verdict of guilty or a conviction following a plea
of nolo contendere is deemed to be a conviction within the meaning
of this section. Discipline may be ordered against a licensee in
accordance with the laws and regulations of the healing arts board
or the board may order the denial of the license when the time for
appeal has elapsed or the judgment of conviction has been affirmed
on appeal or when an order granting probation is made suspending
imposition of sentence, irrespective of a subsequent order under
the provisions of Section 1203.4 of the Penal Code allowing that
person to withdraw his or her plea of guilty and to enter a plea of
not guilty, or setting aside the verdict of guilty, or dismissing the
accusation, complaint, information, or indictment.

(c) A violation of subdivision (a) is a misdemeanor, and upon
conviction shall be punished by a fine of up to ten thousand dollars
($10,000), or by imprisonment in the county jail of up to six
months, or by both that fine and imprisonment.

SEC. 14. Section 737 is added to the Business and Professions -
Code, to read: ,

737. It shall be unprofessional conduct for any licensee of a
healing arts board to fail to comply with the following:

(a) Furnish information in a timely manner to the healing arts
board or the board's investigators or representatives if requested
by the board. :

(b) Cooperate and participate in any investigation or other
regulatory or disciplinary proceeding pending against the licensee.
However, this subdivision shall not be construed to deprive a
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licensee of any privilege guaranteed by the Fifth Amendment to
the Constitution of the United States, or any other constitutional
or statutory privileges. This subdivision shall not be construed to
require a licensee to cooperate with a request that requires him
or her to waive any constitutional or statutory privilege or to
comply with a request for information or other matters within an
unreasonable period of time in light of the time constraints of the
licensee s practice. Any exercise by a licensee of any constitutional
or statutory privilege shall not be used against the licensee in a
regulatory or disciplinary proceeding against the licensee.

SEC. 15. Section 802.1 of the Business and Professions Code
is amended to read:

8021 (a) (1) A-physies

lzcensee of a healzng arts board descrzbed in thzs division shall
report any of the following to the entity that issued his or her
license:

(A) The bringing of an indictment or information charging a
felony against the licensee.

(B) The conviction of the licensee, including any verdict of
guilty, or plea of guilty or no contest, of any felony or
misdemeanor.

(C) Anmy disciplinary action taken by another licensing entity or
authority of this state or of another state or an agency of the federal
government.

(2) The report required by this subdivision shall be made in
writing within 30 days of the date of the bringing of the indictment
or-information-or-of the-sonvietion the charging of a felony, or of
the arrest, conviction, or disciplinary action.

(b) Failure to make a report required by this section shall be a
public offense punishable by a fine not to exceed five thousand
dollars ($5,000) and shall constitute unprofessional conduct.

SEC. 16. Section 803 of the Business and Professions Code is
amended to read:

803. (a) Except as provided in subdivision (b), within 10 days
after a judgment by a court of this state that a person who holds a
llcense certlﬁcate or other snmlar authonty from-—fhe—Beafécﬁf

3eommenecing-with-Seetion12006)) a healzng arts boara’ descrzbed
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in this division, has committed a crime, or is liable for any death
or personal injury resulting in a judgment for an amount in excess
of thirty thousand dollars ($30,000) caused by his or her
negligence, error or omission in practice, or his or her rendering
unauthorized professional services, the clerk of the court that
rendered the judgment shall report that fact to the agency that
issued the license, certificate, or other similar authority.

(b) For purposes of a physician and surgeon, osteopathic
physician and surgeon, or doctor of podiatric medicine, who is
liable for any death or personal injury resulting in a judgment of
any amount caused by his or her negligence, error or omission in
practice, or his or her rendering unauthorized professional services,
the clerk of the court that rendered the judgment shall report that
fact to the-ageney board that issued the license.

SEC. 17. Section 803.5 of the Business and Professzons Code
is amended to read:

803.5. (a) The district attorney, city attorney, or other
prosecutmg agency shall notlfy the-l‘&edieﬁ—Beratd—ef—G&hfeﬁﬁa-

approprzaz‘e healzng arts
board a’escrzbed in this division and the clerk of'the court in which
the charges have been filed, of any filings against a licensee of
that board charging a felony immediately upon obtaining
information that the defendant is a licensee of the board. The notice
shall identify the licensee and describe the crimes charged and the
facts alleged. The prosecuting agency shall also notify the clerk
of the court in which the action is pending that the defendant is a
licensee, and the clerk shall record prominently in the file that the
defendant holds a license from one of the boards described above.
(b) The clerk of the court in ‘which a licensee of one of the
boards is convicted of a crime shall, within 48 hours after the
conviction, transmit a certified copy of the record of conviction
to the applicable board.
SEC. 18. Section 803.6 of the Business and Professions Code
is amended to read:
803.6. (a) The clerk of the court shall transmit any felony
prehmmary hearmg transcnpt concernmg a defendant hcensee to
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: eable; appropriate healzng
ar z‘s board descrzbed in thzs dzvz.szon where the total length of the
transcript is under 800 pages and shall notify the appropriate board
of any proceeding where the transcript exceeds that length.

(b) Inany case where a probation report on a licensee is prepared
for a court pursuant to Section 1203 of the Penal Code, a copy of
that report shall be transmitted by the probation officer to the
appropriate healing arts board.

SEC. 19. Section 803.7 is added to the Buszness and Professions
Code, to read:

803.7. The Department of Justice shall ensure that subsequent
reports and subsequent disposition information authorized to be
issued to any board identified in Section 101 are submitted to that
board within 30 days from notification of subsequent arrests,
convictions, or other updates.

SEC. 20. Section 803.8 is added to the Business and Professions

" Code, to read:

803.8. (a) The office of the Attorney General shall serve, or
submit to a healing arts board for service, an accusation within
60 calendar days of receipt from the healing arts board.

(b) The office of the Attorney General shall serve, or submit to
a healing arts board for service, a default decision within five days

. following the time period allowed for the filing of a notice of

defense.

(¢) The office of the Attorney General shall set a hearing date
within three days of receiving a notice of defense, unless the
healing arts board gives the office of the Attorney General -
instruction otherwise.

SEC. 21.. Section 822 of the Business and Professions Code is
amended to read:

822. Ifalicensing agency determines that its licentiate’s ability
to practice his or her profession safely is impaired because the
licentiate is mentally ill, or physically ill affecting competency,
the licensing agency may take action by any one of the following
methods:

(a) Revoking the licentiate’s certificate or license.

. (b) Suspending the licentiate’s right to practice.

~ (c) Placing the licentiate on probation. :
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(d) Taking such other action in relation to the licentiate as the
licensing agency in its discretion deems proper, including issuing
a limited or restricted license.

The licensing agency shall not reinstate a revoked or suspended
certificate or license or lift any restrictions or limitations until it
has received competent evidence of the absence or control of the

- condition which caused its action and until it is satisfied that with

due regard for the public health and safety the person’s right to
practice his or her profession may be safely reinstated.

SEC. 22. Section 857 is added to the Business and Professions
Code, to read: ‘

857. (a) Each healing orts board, the State Board of
Chiropractic Examiners, and the Osteopathic Medical Board of
California shall query the federal National Practitioner Data Bank
prior to any of the following:

(1) Granting a license to an applicant who is currently residing
in another state. ,

(2) Granting a license to an applicant who is currently or has
ever been licensed as a health care practitioner in California or
another state. .

(3) Granting a petition for reinstatement of a revoked or
surrendered license.

(b) Notwithstanding subdivision (a), a healing arts board, the
State Board of Chiropractic Examiners, and the Osteopathic
Medical Board of California may query the federal National
Practitioner Data Bank prior to issuing any license.

(c) A healing arts board shall charge a fee to cover the actual
cost to conduct the queries described in this section.

SEC. 23. Article 16 (commencing with Section 880) is added
to Chapter 1 of Division 2 of the Business and Professions Code,
fo read:

Article 16, Unlicensed Practice
880. (a) (1) Itis & public offense, punishable by a fine not to
exceed one hindred thousand dollars ($100,000), by imprisonment

in a county jail not to exceed one year, or by both that fine and
imprisonment, for:
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(4) Any person who does not hold a current and valid license
to practice a healing art under this division to engage in that
practice.

(B) Any person who fraudulently buys, sells, or obz‘azns alicense
to practice any healing art in this division or to violate any
provision of this division.

(2) Subparagraph (4) of paragraph (1) shall not apply to any
person who 15 already being charged with a crime under the
specific healing arts licensing provisions for whzch he or she
engaged in unauthorized practice.

(b) Notwithstanding any other provision of law, any person who
is licensed under this division, and who supervises the practice of
a healing art by any person who does not hold a current and valid
license to practice that healing art under this division, is guilty of
a public crime, punishable by a fine not to exceed one hundred
thousand dollars (§100,000), by imprisonment in a county jail not
to exceed one year, or by both that fine and imprisonment.

SEC. 24. Section 1688 is added to the Business and Professions
Code, to read:

1688. (a) The board may delegate to its executive officer the
authority to adopt a proposed default decision where an
administrative action to revoke a license has been filed and the
licensee has failed to file a notice of defense or to appear at the
hearing and a proposed default decision revoking the license has
been issued. .

(b) The board may delegate to its executive officer the authority
to adopt a proposed settlement agreement where an administrative
action to revoke a license has been filed by the board and the
licensee ‘has agreed to the revocation or surrender of his or her
license.

(c) The executive officer shall, at scheduled board meetings,
report to the board the number of proposed default decisions or
proposed settlement agreements adopted pursuant to this section.

SEC. 25. Section 1688.1 is added to the Business and
Professions Code, to read:

1688.1.  (a) Notwithstanding Section 11415.60 of the
Government Code, the board may enter into a settlement with a
licensee or applicant in lieu of the issuance of an accusation or
Statement of issues against that licensee or applicant, as applicable.
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disciplinary cause or reason as that term is defined in Section 805,
or whose revocation or suspension has been stayed, even if the
licensee remains subject to terms of probation or other discipline.

(g) This section shall not apply to a suspension or revocation
imposed by a state that is based solely on the prior discipline of
the licensee by another state.

(h) - The other provisions of this article sez‘z‘zng forth a procedure
Jjor the suspension or revocation of a licensee’s license or
certificate shall not apply to summary suspensions issued pursuant
to this section. If a summary suspension has been issued pursuant
fo this section, the licensee may request that the hearing on the
penalty conducted pursuant to subdivision (c) be held at the same
time as a hearing on the accusation.

(i) A board that complies with Section 2310 shall not be subject
to the requirements of this section.

SEC. 39. Section 2246 of the Business and Professions Code
is amended to read:

2246. (a) Any proposed decision or dec131on issued under this,
article that contains any finding of fact that the licensee engaged
in any act of sexual exploitation, as described in paragraphs (3) to
(5), inclusive, of subdivision (b) of Section 729, with a patient
shall contain an order of revocation. The revocation shall not be
stayed by the administrative law judge.

(b) Except as otherwise provided, any proposed decision or

decision issued under this article in accordance with the.

procedures set forth in Chapter 5 (commencing with Section 11500)

" of Part 1 of Division 3 of Title 2 of the Government Code, that

contains any finding of fact that the licensee has committed a sex
offense, shall contain an order revoking the license. The proposed
decision or decision shall not contain any order sz‘aying the
revocation of the licensee.

(c) As used in this section, the term sex offense shall mean any
of the following:

(1) Any offense for which registration is required by Section

- 290 of the Penal Code or a finding that a person committed such

an act.

(2) Any offense descrzbed in Section 243. 4(a) —(d), 261.5,313.1,
or 647(a) or (d) of the Penal Code or a finding that a person
committed such an act.
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(3) Any attempt to commit any of the offenses specified in this
section. '

(4) Any offense committed or attempted in any other state or
against the laws of the United States which, if committed or
attempted in this state, would have been punishable as one or more
of the offénses specified in this section.

SEC. 40. Section 2533.5 is added to the Business and
Professions Code, to read:

2533.5. (a) The board may delegate toits executive officer the
authority to adopt a proposed default decision where an
administrative action to revoke a license has been filed and the
licensee has failed to file a notice of defense or to appear at the
hearing and a proposed default decision revoking the license has
been issued.

(b) The board may delegate to its executive officer the authority
to adopt a proposed settlement agreement where an administrative
action to revoke a license has been filed by the board and the
licensee has agreed to the revocation or surrender of his or her
license. -

(c) The executive officer shall, at scheduled board meetings,
report to the board the number of proposed default decisions or
proposed settlement agreements adopted pursuant to this section.

SEC. 41. Section 2533.6 is added to the Business and

. Professions Code, to read:

2533.6. (a) Notwithstanding Section 11415.60 of the
Government Code, the board may enter into a settlement with a
licensee or applicant in lieu of the issuance of an accusation or
statement of issues against that licensee or applicant, as applicable.

(b) The settlement shall include language identifying the factual
basis for the action being taken and a list of the statutes or
regulations violated.

(c) A person who enters a settlement pursuant to this section is
not precluded from filing a petition, in the timeframe permitted by
law, to modify the terms of the settlement or petition for early
termination of probation, if probation is part of the settlement.

(d) Any settlement against a licensee executed pursuant to this
section shall be considered discipline and a public record and
shall be posted on the applicable board'’s Internet Web site. Any
settlement against an applicant executed pursuant to this section
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 747
Author: Kehoe _
Bill Date: - April 25, 2011, amended : :
Subject: Continuing Education: I.esbian, Gay, Bisexual, and Transgender Patients
Sponsor: Equality California
STATUS OF BILL:

This bill is in Senate Appropriations Committee.
DESCRIPTION OF CURRENT LEGISLATION:

This bill would require physicians and surgeons, registered nurses, licensed vocational
nurses, psychologists, physician assistants, psychiatric technicians, marriage and family
therapists, and clinical social workers to complete a one-time continuing education course that
provides instruction on cultural competency, sensitivity, and best practices for providing
adequate care to lesbian, gay, bisexual and transgender (LGBT) persons.

ANALYSIS:

Existing law requires physicians and surgeons to complete at least 50 hours of approved
CME during each two year license renewal cycle. Currently, physicians and surgeons only have
a mandatory one-time CME requirement of 12 credit hours in the subject of pain management
and the treatment of the terminally ill. There is also a mandate in existing law that requires
general internists and family physicians who have a patient population of which over 25 percent
are 65 years of age or older to complete at least 20 percent of all mandatory CME in a course in
the field of geriatric medicine or.the care of older patients.

This bill requires physicians and surgeons and other healing arts professionals to
complete a one-time continuing education course that provides instruction on cultural
competency, sensitivity, and best practices for providing adequate care to LGBT persons. This is
a one-time requirement of two to five hours in duration that must be completed by January 1,
2017. Physicians licensed on or after January 1, 2013 shall complete the requirement within four
years of their initial license issuance date or by their second renewal date. The course must
contain content similar to the content described in the publication of the Gay and Lesbian
Medical Association entitled “Guidelines for Care of Lesbian, Gay, Bisexual and Transgender
Patients.” This bill allows the Medical Board of California (the Board) to enforce this
requirement in the same manner it enforces other required continuing education requirements.
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According to the sponsor, the LGBT community has speciﬁc medical needs and concerns
and it is critical that health care professionals receive necessary training to understand those
needs and provide improved patient care. The sponsor points to a public call made in 1996 by
the American Medical Association (AMA) to improve the education of health care personnel
regarding best practices for improving care to LGBT patients. That call was reiterated by a past
president of the AMA in 2005. The sponsor believes that improving the capacity of health care
providers to adequately serve LGBT patients is an issue that needs immediate attention. The
sponsor argues that members of the LGBT community receive sub-par medical and mental health
care when compared to care provided to the general population. Additionally, some LGBT
patients may require specialized care because of the unique nature of their medical and mental
health issues,

Although the Board usually opposes mandated CME, because of the Board’s interest in
preventing and addressing health disparities and promoting cultural competency, because of the
fact that every physician and surgeon in California may have the opportunity to provide services
and treat LGBT patients, and because this bill is a one-tiine requirement of only two to five hours
in duration over a four-year period, staff is suggesting that the Board take a neutral position on
this bill. This is one of two bills that mandate a one-time CME requirement in the Legislature
this year. '

SUPPORT: - Equality California (Sponsor); California Commounities United Institute;
- California National Organization for Women; California STD Controllers
Association; Dr. Susan Love Research Foundation; Gay and Lesbian
Medical Association; Lesbian and Gay Psychotherapy Association of
Southern California, inc.; LGBT Psychotherapists Association of the-San
Francisco Bay Area; Mental Health America of Northem California; and
Numerous health care providers and individuals :

" OPPOSITION: California Academy of Family Physicians; California Association of

Marriage and Family Therapists; California Orthopaedic Association; and
California Psychological Association

FISCAL: Minimal and absorbable
POSITION: Recommendation: Neutral

April 26, 2011



AMENDED IN SENATE APRIL 25,2011
AMENDED IN SENATE APRIL 4, 2011

SENATE BILL . No. 747

Introduced by Senator Kehoe

February 18, 2011

An act to amend Sections 2190.1, 2811.5, 2892.5, 2915, 3524.5,
4517, 4980.54, and 4996.22 of—ecnd—fe—add—Seeﬁeiﬁe—?‘O—S—te— the
Business and Professions Code, and to amend Section 1337.3 of the
Health and Safety Code, relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

‘SB 747, as amended, Kehoe. Continuing education: lesbian, gay,
bisexual, and transgender patients.

Existing law provides for licensing and regulation of various healing
arts professions and generally requn'es licensees to complete continuing
education courses in order to remain ehglble to renew their licenses or
certifications. Existing law imposes various training requlrements for
certified nurse assistants regulated by the State Department of Public
Health.

This bill would require physicians and surgeons, physician assistants,
registered nurses, licensed vocational nurses, nurse practitioners,
psychologists, marriage and family therapists, licensed clinical social
workers, psychiatric technicians, medieal-assistants; and certified nurse
assistants to complete at least one course of 2 to 5 hours in duration
that provides instruction on cultural competency, sensitivity, and best
practices for providing adequate care to lesbian, gay, bisexual, and
transgender persons, as specified. The bill would require the applicable
licensing or certifying entity to enforce these requirements. The new
requirements would become effective on January 1, 2013.
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECT IbN 1. Section 2190.1 of the Business and Professmns :

Code is amended to read:

2190.1. (a) The continuing medical education standards of
Section 2190 may be met by educational activities that meet the .

standards of the board and serve to maintain, develop, or increase
the knowledge, skills, and professional performance that a
physician and surgeon uses to provide care, or improve the quality
of care provided for patients, including, but not limited to,
educational activities that meet any of the following criteria:

(1) Have a scientific or clinical content with a direct bearing on
the quality or cost-effective provision of patient care, commumty
or public health, or preventive medicine.

(2) Concern  quality assurance or improvement, risk
management, health facility standards, or' the legal aspects of
clinical medicine.

(3) Concern bioethics or professional ethics.

(4) Are designed to improve the physician-patient relationship.

(b) (1) On and after July 1, 2006, all continuing -medical
education courses shall contain curriculum that includes cultural
and linguistic competency in the practice of medicine.

97



R

= e s
WINFROWUWO~ITAAWUNANWRN =

14

—3— SB 747

(2) Notwithstanding the provisions of paragraph (1), a
continuing medical education course dedicated solely to research
or other issues that does not include a direct patient care component
and a course offered by a continuing medical education provider
that is not located in this state are not required to contain
curriculum that includes cultural and linguistic competency in the
practice of medicine.

(3) Associations that accredit continuing medical educatlon
courses shall develop standards before July 1, 2006, for compliance
with the requirements of paragraph (1). The associations may
develop these standards in conjunction with an advisory group that
has expertise in cultural and linguistic competency issues.

(4) A physician and surgeon who completes a continuing
education course meeting the standards developed pursuant to
paragraph (3) satisfies the continuing education requirement for
cultural and linguistic competency.

(¢) In order to satisfy the requirements of subdivision (b),
continuing medical education courses shall address at least one or
a combination of the following:

(1) Cultural competency. For the purposes of this section,
“cultural competency” means a set of integrated attitudes,
knowledge, and skills that enables a health care professional or
organization to care effectively for patients from diverse cultures,
groups, and communities. At a minimum, cultural competency is
recommended to include the following:

(A) Applying linguistic skills to communicate effectively with
the target population.

(B) Utilizing cultural mfonnatlon to establish therapeutic
relationships.

(C) Eliciting and incorporating pertment cultural data in
diagnosis and treatment.

(D) Understanding and applying cultural and ethnic data to the
process of clinical care.

(2) Linguistic competency. For the purposes of this- section,
“linguistic competency” means the ability of a physician and -
surgeon to provide patients who do not speak English or who have
limited ablhty to speak English, direct commumcahon in the
patient’s pmnary language.

(3) A review and explanation of relevant federal and state laws
and regulations regarding linguistic access, including, but not

97



SB 747 —4—

et et s et fed et et Jed i ek
CO-ITOAN NP WNEPR,OWOW-ITNWU B W —

NN NN
LW~ O

WRNNNDNDNDND
[« INo R IR e NN LN

(O8]
p—

B W LW LWWLWLWWW
QW ~ToNnWn bW

limited to, the federal Civil Rights Act (42 U.S.C. Sec. 1981, et
seq.), Executive Order 13166 of August 11, 2000, of the President
of the United States, and the Dymally-Alatorre Bilingual Services
Act (Chapter 17.5 (commencing with Section 7290) of Division
7 of Title 1 of the Governinent Code).

(d) On and after January 1, 2013, the board shall require all of
its licensees under this chapter to take at least one continuing
education course that provides instruction on cultural competency,
sensitivity, and best practices for providing adequate care to
lesbian, gay, bisexual, and transgender persons. Persons licensed
by the board before January 1, 2013, shall complete the course no
later January 1, 2017. Persons who are newly licensed by the board
on and after January 1, 2013, shall complete the course within four
years of their initial license issuance date or their second license
renewal date, whichever occurs first. The course shall be between
two and five hours in duration and shall contain content similar to
the content described in the publication of the Gay and Lesbian
Medical Association entitled “Guidelines for Care of Lesbian,
Gay, Bisexual and Transgender Patients.” The board may specify
the required contents of the course by regulation consistent with
this subdivision. The board shall enforce this requirement in the
same manner as it enforces other required continuing education
requirements. '

(e) Notwithstanding subdivision (a), educational activities that
are not directed toward the practice of medicine, or are directed
primarily toward the business aspects of medical practice,
including, but not limited to, medical office management, billing
and coding, and marketing shall not be deemed to meet the
continuing medical education standards for licensed physicians
and surgeons.

(f) Educational activities that meet the content standards set
forth in this section and are accredited by the California Medical
Association or.the Accreditation Council for Continuing Medical
Education may be deemed by the Division of Licensing to meet
its continuing medical education standards.

SEC—3-

SEC. 2. Section 2811.5 of the Business and Professions Code
is amended to read: :

2811.5. (a) Each person renewing his or her license under
Section 2811 shall submit proof satisfactory to the board that,
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during the preceding two-year period, he or she has been informed
of the developments in the registered nurse field or in any special
area of practice engaged in by the licensee, occurring since the
last renewal thereof, either by pursuing a-course or courses of
continuing education in the registered nurse field or relevant to
the practice of the licensee, and approved by the board, or by other
means deemed equivalent by the board.

(b) For purposes of this section, the board shall, by regulation,
establish standards for continuing education. The standards shall
be established in a manner to assure that a variety of alternative
forms of continuing education are available to licensees, including,
but not limited to, academic studies, in-service education, institutes,
seminars, lectures, conferences, workshops, extension studies, and
home study programs. The standards shall take cognizance of
specialized areas of practice. The continuing education standards
established by the board shall not exceed 30 hours of direct
participation in a course or courses approved by the board, or its
equivalent in the units of measure adopted by the board.

(¢) The board shall encourage continuing education in spousal
or partner abuse detection and treatment. In the event the board
establishes a requirement for continuing education coursework in
spousal or partner abuse detection or treatment, that requirement
shall be met by each licensee within no more than four years from
the date the requirement is imposed. .

(d) Inestablishing standards for continuing education, the board
shall consider including a course in the special care needs of
individuals and their families facing end-of-life issues, including,

. but not limited to, all of the following:

(1) Pain and symptom management.

(2) The psycho-social dynamics of death.

(3) Dying and bereavement.

(4) Hospice care.

(e) Inestablishing standards for continuing education, the board
may include a course on pain management.

() This section shall not apply to licensees during the first two
years immediately following their initial licensure in California
or any other govelmumental jurisdiction.

(g) On and after January 1, 2013, the board shall require all of
its licensees to take at least one continuing education course that
provides instruction on cultural competency, sensitivity, and best
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practices for providing adequate care to lesbian, gay, bisexual, and
transgender persons. Persons licensed by the board before January
1, 2013, shall complete the course no later January 1, 2017. Persons

who are newly licensed by the board on and after January 1, 2013,

shall complete the course within four years of their initial license
issuance date or their second license renewal date, whichever
occurs first. The course shall be between two and five hours in
duration and shall contain content similar to the content described
in the publication of the Gay and Lesbian Medical Association
entitled “Guidelines for Care of Lesbian, Gay, Bisexual and
Transgender Patients.” The board may specify the required contents
of the course by regulation consistent with this subdivision. The
board shall enforce this requirement in the same manner as it
enforces other required continuing education requirements.

(h) The board may, in accordance with the intent of this section,
make exceptions from continuing education requirements for
licensees residing in another state or country, or for reasons of
health, military service, or other good cause. )

(1) This section shall apply to all persons licensed under this
chapter, including nurse practitioners.

SECf.. 3. Section 2892.5 of the Business and Professions Code
is amended to read:
2892.5. (a) Each person renewing his or her license under the

provisions of this chapter shall submit proof satisfactory to the -

board that, during the preceding two-year period, he or she has
informed himself or herself of developments in the vocational
nurse field or in any special area of vocational nurse practice,
occurring since the issuance of his or her certificate, or the last
renewal thereof, whichever last occurred, either by pursuing a
course or courses of continuing education approved by the board
in the vocational nurse field or'relevant to the practice of such
licensee, and approved by the board; or by other means deemed
equivalent by the board.

(b) For purposes of this section, the board shall, by regulation,
establish standards for continuing education. The standards shall
be established in a manner to assure that a variety of alternative
forms of continuing education are available to licensees including,
but not limited to, academic studies, in-service education, institutes,
seminars, lectures, conferences, workshops, extension studies, and
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home study programs.: The standards shall take cognizance of

specialized areas of practice. The continuing education standards
established by the board shall not exceed 30 hours of direct
participation in a course or courses approved by the board, or its
equivalent in the units of measure adopted by the board.

(c) This section shall not apply to the first license renewal
following the initial issuance of a license.

(d) On and after January 1, 2013, the board shall require all of
its licensees to take at least one continuing education course that
provides instruction on cultural competency, sensitivity, and best
practices for providing adequate care to lesbian, gay, bisexual, and
transgender persons. Persons licensed by the board before January
1, 2013, shall complete the course no later January 1, 2017. Persons
who are newly licensed by the board on and after January 1, 2013,
shall complete the course within four years of their initial license
issuance date or their second license renewal date, whichever
occurs first. The course shall be between two and five hours in
duration and shall contain content similar to the content described
in the publication of the Gay and Lesbian Medical Association
entitled “Guidelines for Care of Lesbian, Gay, Bisexual and .
Transgender Patients.” The board may specify the required contents
of the course by regulation consistent with this subdivision. The
board shall enforce this requirement in the same manner as it
enforces other required continuing education requirements.

(¢) Theboard may, in accordance with the intent of this section,
make exceptions from continuing education for licensees residing
in another state or country, or for reasons of health, military service,
or other good cause.

SECS: _

SEC. 4. Section 2915 of the Business and Professions Code is
amended to read:

2915. (a) Exceptas prov1ded i this section, on or after January
1, 1996, the board shall not issue any renewal license unless the
applicant submits proof that he or she has completed no less than
18 hours of approved continuing education in the preceding year.
On or after January 1, 1997, except as provided in this section, the
board shall issue renewal licenses only to those applicants who
have completed 36 hours of approved contmumg education in the
preceding two years.

97



SB 747 —8—

el e el el
WCO~-NONNPAhAWNROWO-IOAWU AW

R ECENE AN NSNS SR
SV AA BN =D

(O8]
ot

B W LW WWWW
[« No e BN No WU N )

(b) Each person renewing his or her license issued pursuant to
this chapter shall submit proof of compliance with this section to

the board. False statements submitted pursuant to this section shall -

be a violation of Section 2970.

(c) A person applying for relicensure or for remstatement toan
active license status shall certify under penalty of perjury that he
or she is in compliance with this section.

(d) (1) The continuing education requirement shall include, but
shall not be limited to, courses required pursuant to Sections 25
and 28. The requirement may include courses pursuant to Sections
32 and 2914.1.

(2) (A) The board shall require a licensed psychologist who
began graduate study prior to January 1, 2004, to take a continuing
education course during his or her first renewal period after the
operative date of this section in spousal or partner abuse
assessment, detection, and intervention strategies, including
community resources, cultural factors, and same gender abuse
dynamics. Equivalent courses in spousal or parter abuse
assessment, detection, and intervention strategies taken prior to
the operative date of this section or proof of equivalent teaching
or practice experience may be submitted to the board and at its
discretion, may be accepted in satisfaction of this requirement.

(B) Continuing education courses taken pursuant to this
paragraph shall be applied to the 36 hours of approved continuing
education required under subdivision (a).

(C) A licensed psychologist whose practice does not include
the direct provision of mental health services may apply to the
board for an exemption from the requirements of this paragraph.

(3) Continuing education instruction approved to meet the
requirements of this section shall be completed within the State
of California, or shall be approved for continuing education credit

by the American Psychological Association or its equivalent as

approved by the board.

(e) The board may establish a policy for exceptions from the
continuing education requirement of this section.

(f) The board may recognize continuing education courses that
have been approved by one or more private nonprofit organizations
that have at least 10 years’ experience managing continuing
education programs for psychologists on a statewide basis,
including, but not limited to:
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(1) Maintaining and managing related records and data.

(2) Monitoring and approving courses.

‘(g) The board shall adopt regulations as necessary for
implementation of this section.

(h) A licensed psychologist shall choose continuing education
instruction that is related to the assessment, diagnosis, and
intervention for the client population being served or to the fields
of psychology in which the psychologist intends to provide

~services; that may include new theoretical approaches, research,

and applied techniques. Continuing education instruction shall
include required courses-specified in subdivision (d).

(i) A psychologist shall not practice outside his or her particular
field or fields of competence as established by his or her education,
training, continuing education, and experience.

(3) On and after January 1, 2013, the board shall require every

person licensed under this chapter to take at least one continuing
education course that provides instruction on cultural competency,
sensitivity, and best practices for providing adequate care to
lesbian, gay, bisexual, and transgender persons. Persons licensed
by the board before January 1, 2013, shall complete the course no
later Janwary 1, 2017. Persons who are newly licensed by the board
under this chapter on and after January 1, 2013, shall complete the
course within four years of their initial license issuance date or
their second license renewal date, whichever occurs first. The
course shall be between two and five hours in duration and shall
contain content similar to the content described in the publication
of the Gay and Lesbian Medical Association entitled “Guidelines
for Care of Lesbian, Gay, Bisexual and Transgender Patients.”
The board may specify the required contents of the cousse by
regulation consistent with this subdivision. The board shall enforce
this requirement in the same manner as it enforces other required
continuing education requirements.

(k) The administration of this section may be funded through
professional license fees and continuing education provider and
course approval fees, or both. The fees related to the administration
of this section shall not exceed the costs of administering the
corresponding provisions of this section.

() Continuing education credit may be approved for those

licensees who serve as commissioners on any examination pursuant

to Section 2947, subject to limitations established by the board.
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SEC. 5. Section 3524.5 of the Business and Professions Code
is amended to read: -

3524.5. (a) The committee may require a licensee to complete
continuing education. as a condition of license renewal under
Section 3523 or 3524. The committee shall not require more than
50 hours of continuing education every two years. The committee
shall, as it deems appropriate, accept certification by the National
Commission on Certification of Physician Assistants (NCCPA),
or another qualified certifying body, as determined by the
committee, as evidence of compliance with continuing education
requirements.

(b) On and after January 1, 2013, the board shall require all of
its licensees under this chapter to take at least one continuing
education course that provides instruction on cultural competency,
sensitivity, and best practices for providing adequate care to
lesbian, gay, bisexual, and transgender persons. Persons licensed
by the board before January 1, 2013, shall complete the course no
later January 1, 2017. Persons who are newly licensed by the board
on and after January 1, 2013, shall complete the course within four
years of their initial license issuance date or their second license
renewal date, whichever occurs first. The course shall be between
two and five hours in duration and shall contain content similar to
the content described in the publication of the Gay and Lesbian
Medical Association entitled “Guidelines for Care of Lesbian,
Gay, Bisexual and Transgender Patients.” The board may specify
the required contents of the course by regulation consistent with
this subdivision. The board shall enforce this requirement in the
same manner as it enforces other required continuing education
requirements.

SEC. 6. Section 4517 of the Business and Professions Code is
amended to read:

4517. (a) The board may, in its discretion, provide for a
continuing education program in connection with the professional
functions and courses described in this chapter. The number of
course hours that the board may require in a continuing education
program shall not exceed the number of course hours prescribed
for licensed vocational nurses pursuant to Section 2892.5.
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(b) On and after January 1, 2013, the board shall require all of
its licensees to take at least one continuing education course that
provides instruction on cultural competency, sensitivity, and best
practices for providing adequate care to lesbian, gay, bisexual, and
transgender persons. Persons licensed by the board before January
1, 2013, shall complete the course no later January 1,2017. Persons
who are newly licensed by the board on and after January 1, 2013,
shall complete the course within four years of their initial license
issuance date or their second license renewal date, whichever
occurs first. The course shall be between two and five hours in
duration and shall contain content similar to the content described
in the publication of the Gay and Lesbian Medical Association

entitled “Guidelines for Care of Lesbian, Gay, Bisexual and -

Transgender Patients.” The board may specify the required contents
of the course by regulation consistent with this subdivision. The
board shall enforce this requirement in the same manner as it
enforces other required continuing education requirements.

SEC. 7. Section 4980.54 of the Business and Professions Code
is amended to read:

4980.54. (a) The Legislature recognizes that the education and
experience requirements in this chapter constitute only minimal
requirements to assure that an applicant is prepared and qualified
to take the licensure examinations as specified in subdivision (d)
of Section 4980.40 and, if he or she passes those examinations, to
begin practice.

(b) In order to continuously improve the competence of licensed
marriage and family therapists and as a model for all
psychotherapeutic professions, the Legislature encourages all
licensees to regularly engage in continuing education related to
the profession or scope of practice as defined in this chapter.

(c) Except as provided in subdivision (e), the board shall not
renew any license pursuant to this chapter unless the applicant
certifies to the board, on a form prescribed by the board, that he
or she has completed not less than 36 hours of approved continuing
education in or relevant to the field of marriage and family therapy
in the preceding two years, as determined by the board.

(d) The board shall have the right to audit the records of any
applicant to verify the completion of the continuing education
requirement. Applicants shall maintain records of completion of
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required continuing education coursework for a minimum of two
years and shall make these records available to the board for
auditing purposes upon request.

(e) The board may establish exceptions from the continuing
education requirements of this section for good cause, as defined
by the board.

(f) The continuing education shall be obtained from one of the
following sources:

(1) An accredited school or state-approved school that meets
the requirements set forth in Section 4980.36 or 4980.37. Nothing
in this paragraph shall be construed as requiring coursework to be
offered as part of a regular degree program.

(2) Other continuing education providers, including, but not
limited to, a professional marriage and family therapist association,
a licensed health facility, a governmental entity, a continuing
education unit of an accredited four-year institution of higher
learning, or a mental health professional association, approved by
the board.

(2) The board shall establish, by regulation, a procedure for
approving providers of continuing education courses, and all
providers of continuing education, as described in paragraphs (1)
and (2) of subdivision (f), shall adheré to procedures established
by the board. The board may revoke or deny the right of a provider
to offer continuing education coursework pursuant to this section
for failure to comply with the requirements of this section or any
regulation adopted pursuant to this section.

(h) Training, education, and coursework by approved providers
shall incorporate one or more of the following:

(1) Aspects of the discipline that are fundamental to the
understanding or the practice of marriage and family therapy.

(2) Aspects of the discipline of marriage and family therapy in
which significant recent developments have occurred.

(3) Aspects of other disciplines that enhance the understanding
or the practice of marriage and family therapy.

(1) A system of continuing education for licensed marriage and
family therapists shall include courses directly related to the
diagnosis, assessment, and treatment of the client population being-
served. '

() On and after January 1, 2013, the board shall require all of
its licensees to take at least one continuing education course that .
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provides instruction on cultural competency, sensitivity, and best
practices for providing adequate care to lesbian, gay, bisexual, and

transgender persons. Persons licensed by the board before January

1, 2013, shall complete the course no later January 1, 2017. Persons
who are newly licensed by the board on and after January 1, 2013,
shall complete the course within four years of their initial license
issuance date or their second license renewal date, whichever
occurs first. The course shall be between two and five hours in
duration and shall contain content similar to the content described
in the publication of the Gay and Lesbian Medical Association
entitled “Guidelines for Care of Lesbian, Gay, Bisexual and
Transgender Patients.” The board may specify the required contents
of the course by regulation consistent with this subdivision. The
board shall enforce this requirement in the same manner as it
enforces other required continuing education requirements.

(k) The board shall, by regulation, fund the administration of
this section through continuing education provider fees to be
deposited in the Behavioral Sciences Fund. The fees related to the
administration of this section shall be sufficient to meet, but shall
not exceed, the costs of administering the corresponding provisions
of this section. For purposes of this subdivision, a provider of
continuing education as described in paragraph (1) of subdivision
(f) shall be deemed to be an approved provider.

(D) The continuing education requirements of this section shall
comply fully with the guidelines for mandatory continuing
education established by the Department of Consumer Affairs
pursuant to Section 166.

SEESH-

SEC. 8. Section 4996.22 of the Business and Professions Code
is amended to read:

4996.22. (a) (1) Except as prov1ded in subdivision (c), the
board shall not renew any license pursuant to this chapter unless
the applicant certifies to the board, on a form prescribed by the
board, that he or she has completed not less than 36 hours of
approved continuing education in or relevant to the field of social
work in the preceding two years, as determined by the board.

(2) The board shall not renew any license of an applicant who
began graduate study prior to January 1, 2004, pursuant to this
chapter unless the applicant certifies to the board that during the
applicant’s first renewal period after the operative date of this
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section, he or she completed a continuing education course in
spousal or partner abuse assessment, detection, and intervention
strategies, including community resources, cultural factors, and
same gender abuse dynamics. On and after January 1, 2005, the
course shall consist of not less than seven hours of training.
Equivalent courses in spousal or partner abuse assessment,
detection, and intervention strategies taken prior to the operative
date of this section or proof of equivalent teaching or practice
experience may be submitted to the board and at its discretion,

may be accepted in satisfaction of this requirement. Continuing
education courses taken pursuant to this paragraph shall be applied
to the 36 hours of approved continuing education required under
paragraph (1). -

(b) The board shall have the right to audit the records of any
applicant to verify the completion of the continuing education
requirement. Applicants shall maintain records of completlon of
required continuing education coursework for a minimum of two
years and shall make these records available to the board for
auditing purposes upon request.

(c) The board may establish exceptions from the continuing
education requirement of this section for good cause as deﬁned
by the board.

(d) The continuing education shall be obtained from one of the
following sources:

(1) An accredited school of social work, as defined in Section
4991.2, or a school or department of social work that is a candidate
for accreditation by the Commission on Accreditation of the
Council on Social Work Education. Nothing in this paragraph shall
be construed as requiring coursework to be offered as part of a
regular degree program.

(2) Other continuing education pr0v1ders, including, but not
limited to, a professional social work association, a licensed health
facility, a governmental entity, a continuing education unit of an
accredited four-year institution of higher learning, and a mental
health professional association, approved by the board.

(e) The board shall establish, by regulation, a procedure for
approving providers of continuing education courses, and all
providers of continuing education, as described in paragraphs (1)
and (2) of subdivision (d), shall adhere to the procedures
established by the board. The board may revoke or deny the right
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of a provider to offer continuing education coursework pursuant
to this section for failure to comply with the requirements of this
section or any regulation adopted pursuant to this section.

(f) Training, education, and coursework by approved providers
shall incorporate one or more of the following:

(1) Aspects of the discipline that are fundamental to the
understanding, or the practice, of social work.

(2) Aspects of the social work discipline in which significant
recent developments have occurred.

(3) Aspects of other related disciplines that enhance the
understanding, or the practice, of social work.

(g) A system of continuing education for licensed clinical social
workers shall include courses directly related to the diagnosis,
assessment, and treatment of the client population being served.

(h) The continuing education requirements of this section shall
comply fully with the guidelines for mandatory continuing
education established by the Department of Consumer Affairs
pursuant to Section 166. _

(i) On and after January 1, 2013, the board shall require all of
its licensees to take at least one continuing education course that
provides instruction on cultural competency, sensitivity, and best
practices for providing adequate care to lesbian, gay, bisexual, and
transgender persons. Persons licensed by the board before January
1, 2013, shall complete the course no later January 1, 2017. Persons
who are newly licensed by the board on and after January 1, 2013,
shall complete the course within four years of their initial license
issuance date or their second license remewal date, whichever
occurs first. The course shall be between two and five hours in
duration and shall contain content similar to the content described

‘in the publication of the Gay and Lesbian Medical Association

entitled “Guidelines for Care of Lesbian, Gay, Bisexual and
Transgender Patients.” The board may specify the required contents
of the course by regulation consistent with this subdivision. The
board shall enforce this requirement in the same manner as it
enforces other required continuing education requirements.

(j) The board may adopt regulations as necessary to implement

this section.

(k) The board shall, by regulation, fund the administration of
this section through continuing education provider fees to be
deposited in the Behavioral Science Examiners Fund. The fees
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related to the administration of this section shall be sufficient to

meet, but shall not exceed, the costs of administering the .

corresponding provisions of this section. For purposes of this
subdivision, a provider of continuing education as described in
paragraph (1) of subdivision (d) shall be deemed to be an approved
provider.

SEC. 9. Section 1337.3 of the Health and Safety Code is
amended to read:

1337.3. (a) The state department shall prepare and maintain
a list of approved training programs for nurse assistant certification.
The list shall include training programs conducted by skilled
nursing or intermediate care facilities, as well as local agencies
and education programs. In addition, the list shall include
information on whether a training center is currently training nurse
assistants, their competency test pass rates, and the number of
nurse assistants they have trained. Clinical portions of the training
programs may be obtained as on-the-job training, supervised by a
qualified director of staff development or licensed nurse.

(b) It shall be the duty of the state department to inspect a
representative sample of training programs. The state department
shall protect consumers and students in any training program
against fraud, misrepresentation, or other practices that may result
in improper or excessive payment of funds paid for training
programs. In evaluating a training center’s fraining program, the
state department shall examine each training center’s trainees’
competency test passage rate, and require each program to maintain
an average 60 percent test score passage rate to maintain its
participation in the program, The average test score passage rate
shall be calculated over a two-year period. If the state department
determines that any training program is not complying with
regulations or is not meeting the competency passage rate
requirements, notice thereof in writing 'shall be immediately given
to the program. If the program has not been brought into
compliance within a reasonable time, the program may be removed
from the approved list and notice thereof in writing given to it.
Programs removed under this article shall be afforded an
opportunity to request reinstatement of program approval at any
time. " The state department’s district offices shall inspect
facility-based centers as part of their annual survey.
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(c) Notwithstanding Section 1337.1, the approved training
program shall consist of at least the following:

(1) A 16-hour orientation program to be given to mewly
employed nurse assistants prior to providing direct patient care,
and consistent with federal training requirements for facilities
participating in the Medicare or Medicaid programs.

(2) (A) A certification training program consisting of at least
60 classroom hours of training on basic nursing skills, patient
safety and rights, the social and psychological problems of patients,
and elder abuse recognition and reporting pursuant to subdivision
(e) of Section 1337.1. The 60 classroom hours of training may be
conducted within a skilled nursing facility, an intermediate care
facility, or an educational institution.

(B) In addition to the 60 classroom hours of training required

under subparagraph (A), the certification program shall also consist
of 100 hours of supervised and on-the-job training clinical practice.
The 100 hours may consist of normal employment as a nurse
assistant under the supervision of either the director of staff
development or a licensed nurse qualified to provide nurse assistant
training who has no other assigned duties while providing the
training,.

(3) Atleast two hours of the 60 hours of classroom tramning and
at least four hours of the 100 hours of the supervised clinical
training shall address the special needs of persons with
developmental and mental disorders, including mental retardation,
Alzheimer’s disease, cerebral palsy, epilepsy, dementia,
Parkinson’s disease, and mental illness.

(4) On and after January 1,2013, at least two, but not more than
five, hours of the classroom training shall provide instruction on
cultural competency, sensitivity, and best practices for providing
adequate care to lesbian, gay, bisexual, and transgender persons.
Persons certified by the state department under this article before
January 1, 2013, shall complete the course no later January 1,
2017. Persons who are newly certified by the state department
under this article on and after January 1, 2013, shall complete the
course within four years of their initial certificate issuance date or
their second certificate renewal date, whichéver occurs first. The
mstruction shall contain content similar to the content described
in the publication of the Gay and Lesbian Medical Association
entitled “Guidelines for Care of Lesbian, Gay, Bisexual and
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Transgender Patients” The state department may specify the
required contents of the course by regulation consistent with this
paragraph. The state department shall enforce this requirement in
the same manner as it enforces other required training requirements.

(d) The state department, in consultation with the State
Department of Education and other appropriate organizations, shall
develop criteria for approving training programs, that includes
program content for orientation, training, inservice and the
examination for testing knowledge and skills related to basic patient
care services and shall develop a plan that identifies and encourages
career ladder opportunities for certified nurse assistants. This group
shall also recommend, and the department shall adopt, regulation
changes necessary to provide for patient care when facilities utilize
noncertified nurse assistants who are performing direct patient
care. The requirements of this subdivision shall be established by
January 1, 1989.

(e) On or before January 1, 2004, the state department, in
consultation with the State Department of Education, the American
Red Cross, and other appropriate orgamzatmns shall do the
following:

(1) Review the current examination for approved training
programs for certified nurse assistants to ensure the accurate
assessment of whether a nurse assistant hds obtained the required
knowledge and skills related to basic patient care services.

(2) Develop a plan that identifies and encourages career ladder
opportunities for certified nurse assistants, including the application
of on-the-job post-certification hours to educational credits.

(f) A skilled nursing or intermediate care facility shall determine
the number of specific clinical hours within each module identified
by the state department required to meet the requirements of
subdivision (d), subject to subdivisions (b) and (c). The facility
shall consider the specific hours recommended by the state
department when adopting the certification training program
required by this chapter.

(2) This article shall not apply to a program conducted by any
church or denomination for the purpose of training the adherents
of the church or denomination in the care of the sick in accordance
with its religious tenets.

(h) The Chancellor of the California Community Colleges shall
provide to the state department a standard process for approval of
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1 college credit. The state department shall make this information
2 available to all training programs in the state.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 824
Author: Negrete McLeod
Bill Date: - February 18, 2011, introduced
Subject: Opticians: Regulation ‘
Sponsor: LensCrafters (co-sponsor), Target Optical (co-sponsor), and Sears

Optical (co-sponsor)

STATUS OF BILL:

This bill is currently in Senate Appropriations Committee.

DESCRIPTION OF CURRENT LEGISLATION: .

This bill would require a registered dispensing optician (RDO) acquiring
ownership of a business to file the notice with the Medical Board of California (the
Board) within 10 days of the completion of the transfer of ownership. This bill would
also make the RDO selling or transferring the ownership interest responsible for
complying with all laws relatmg to the place of business until the cancellation notice is
received by the Board.

ANALYSIS:

Existing law requires individuals, corporations, and firms to apply to the Board
for registration as a dispensing optician. When the Board approves an application, it
issues a certificate of dispensing optician to the applicant. Each certificate shall be
displayed at all times in a conspicuous place at the certified place of business.

According to the sponsors, the requirement that the certificate be posted is hard to
comply with during a change of ownership, as the registration documents must be
furnished to the Board. This can leaye an RDO without a certificate for a period of time
while the registration is being processed. Recently Sears and Target Optical went
through an internal change of ownership. Their interpretation of the law required each
store to file new registrations the same day the switch in ownership occurred, which was
time consuming. They believe this bill will provide a process that allows the RDO to
remain open while the documents are being processed.

Currently, the Board sometimes has issues receiving both the new RDO
application and the notice of cancellation for the RDO selling or transferring the
ownership in the same time period. The Board first has to process the notice of
cancellation before the new certificate of dispensing optician can be issued to the
applicant. The Board believes that putting a 10 day timeline on both parties to get their
required paper work in to the Board will make this process run more smoothly and
effectively for the Board. This bill also makes it clear that the RDO selling or

1



transferring ownership is the responsible party until the notice of cancellation is received
by the Board.

SUPPORT: LensCrafters (co-sponsor); Target Optical (co-sponsor); and Sears
Optical (co-sponsor) '

OPPOSITION: None on file

FISCAL: None
POSITION: Recommendation: Support

April 8,2011



SENATE BILL No. 824

Introduced by Senator Negrete McLeod

February 18, 2011

An act to add Section 2553.1 to the Business and Professions Code,
relating to opticians.
LEGISLATIVE COUNSEL’S DIGEST

SB 824, as introduced, Negrete McLeod. Opticians: regulation.
Existing law requires that dispensing opticians register with the

~ Division of Licensing of the Medical Board of California. Under existing

law, a registered dispensing optician is required to obtain and display
a separate certificate of registration at each location where his or her
business is conducted. Existing law makes a violation of laws regulating
a registered dispensing optician a misdemeanor.

This bill would require a registered dispensing optician acquiring
ownership of a business to file a notice with the board within 10 days
of the completion of the transfer of ownership to him or her. The bill
would specify that until receipt of the notice by the board, the registered
dispensing optician selling or transferring the interest remains
responsible for complying with all laws regulating the business.

Because a violation of laws regulating registered dispensing opticians
is a crime, this bill would impose a state-mandated local program by
creating a new crime. ‘

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.
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The people of the State of California do enact as follows:

SECTION 1. Section 2553.1 is added to the Business and
Professions Code, to read;

2553.1. If aregistered dispensing optician sells or transfers in
any matter on ownership interest in his or her place of business,
the registered dispensing optician assuming the ownership of the
business shall record with the board a written notice of the change
of ownership, providing all information required by the board. The
registered dispensing optician shall file the notice with the board -
no later than 10 calendar days after the change of ownership 4s
completed. The registered dispensing optician selling or
transferring the ownership interest in his or her business shall be
responsible for complying with all laws relating to the place of
business until the notice is received by the board. This section does
not apply to a change of location of business by a registered
dispensing optician.

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article XIIIB of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIIIB of the California
Constitution. ' : '
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